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Streamlined anti-avoidance provisions

Recommendation

6.1 Operation of the general anti-avoidance rule

7KDW�WKH�JHQHUDO�DQWL�DYRLGDQFH�UXOH��*$$5��FRQWDLQ�DQ�REMHFWV�FODXVH

UHTXLULQJ�WKDW�LWV�DSSOLFDWLRQ�EH�FRQVLVWHQW�ZLWK��DQG�VXSSRUW��WKH

VWUXFWXUH�DQG�XQGHUO\LQJ�SROLF\�UHIOHFWHG�LQ�REMHFWV�FODXVHV�LQ�RWKHU�SDUWV

RI�WKH�LQFRPH�WD[�ODZ�

7KH�5HYLHZ·V�SURSRVHG�VWUXFWXUDO�UHIRUPV�KDYH�JHQHUDOO\�HPERGLHG�WKH

SULQFLSOH�WKDW�EXVLQHVV�WUDQVDFWLRQV�ZLWK�VLPLODU�HFRQRPLF�VXEVWDQFH�VKRXOG�EH

WD[HG�LQ�WKH�VDPH�PDQQHU���7KRVH�VWUXFWXUDO�UHIRUPV��E\�VLJQLILFDQWO\�UHGXFLQJ

H[LVWLQJ�GLVSDULWLHV�DQG�IODZV�LQ�WKH�WD[�ODZ��ZLOO�UHGXFH�WKH�UHZDUG�IURP

XQGHUWDNLQJ�DFWLYLWLHV�SXUHO\�IRU�WD[�SXUSRVHV�

1HYHUWKHOHVV��ZKHUH�RSSRUWXQLWLHV�IRU�WD[�DYRLGDQFH�UHPDLQ�WKH�SRZHUV�DOUHDG\

DYDLODEOH�LQ�WKH�JHQHUDO�DQWL�DYRLGDQFH�UXOH��3DUW�,9$�RI�WKH������$FW��VKRXOG

JHQHUDOO\�EH�WKH�PHDVXUHV�XVHG�DJDLQVW�WKHP�³�UDWKHU�WKDQ�VSHFLILF

DQWL�DYRLGDQFH�PHDVXUHV�

7KH�REMHFWV�FODXVH�RI�WKH�*$$5�VKRXOG�FODULI\�WKDW�WKH�JHQHUDO�DQWL�DYRLGDQFH

SRZHUV�DUH�WR�EH�H[HUFLVHG�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK��DQG�VXSSRUWLYH�RI��WKH

WD[�SROLF\�SULQFLSOHV�HPERGLHG�LQ�RWKHU�SURYLVLRQV�LQ�WKH�WD[�ODZ���,W�VKRXOG

DOVR�PDNH�FOHDU�WKDW�WKH�*$$5�ZLOO�QRW�DSSO\�WR�WKH�PHUH�XVH�LQ�D

VWUDLJKW�IRUZDUG�DQG�RUGLQDU\�PDQQHU�RI�VWUXFWXUDO�IHDWXUHV�RI�WKH�ODZ�WR�EHVW

DGYDQWDJH�³�IRU�H[DPSOH��WKH�XVH�RI�DQ�HOHFWLRQ�RU�DQ�HQWLW\�VWUXFWXUH��DV

RSSRVHG�WR�WKH�XVH�RI�VXFK�IHDWXUHV�DV�SDUW�RI�D�ZLGHU�WD[�DYRLGDQFH

DUUDQJHPHQW��GRHV�QRW�LQ�LWVHOI�EHDU�WKH�VWDPS�RI�DYRLGDQFH�

6XFK�D�VWDWHPHQW�RI�SROLF\�VKRXOG�FRQILUP�WKH�FLUFXPVWDQFHV�LQ�ZKLFK�WKH

*$$5�FRXOG�EH�DSSOLHG�DQG�UHGXFH�WKH�SHUFHSWLRQ�WKDW�YDOLG�EXVLQHVV�SUDFWLFHV

FRXOG�XQLQWHQWLRQDOO\�EH�VXEMHFW�WR�WKH�DSSOLFDWLRQ�RI�WKH�*$$5�

7KH�5HYLHZ�FRQVLGHUHG�DUJXPHQWV�IRU�DQG�DJDLQVW�LQFOXGLQJ�¶WKH�SULQFLSDO

HIIHFW·�WHVW�LQ�WKH�*$$5���1RQH�RI�WKH�VXEPLVVLRQV�WR�WKH�5HYLHZ�WKDW

DGGUHVVHG�WKH�LVVXH�VXSSRUWHG�WKH�SULQFLSDO�HIIHFW�WHVW�EHFDXVH�RI�LWV�SRWHQWLDO

ZLGH�VFRSH�WR�GLVWXUE�EXVLQHVV�SUDFWLFHV�WKDW�KDYH�D�JHQXLQH�FRPPHUFLDO

SXUSRVH���2Q�EDODQFH��WKH�5HYLHZ�FRQFOXGHG�WKHUH�GLG�QRW�DSSHDU�WR�EH�D

VWURQJ�QHHG�IRU�WKH�SULQFLSDO�HIIHFW�WHVW��DOEHLW�WKDW�WKH�WHVW�LV�LQFOXGHG�LQ�WKH

*67�ODZ���7KH�H[LVWLQJ�GRPLQDQW�SXUSRVH�WHVW�SURYLGHV�VXIILFLHQW�VFRSH�WR�GHDO

ZLWK�WD[�DYRLGDQFH�VFKHPHV�
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Recommendation

6.2 Policy framework for the GAAR

Structural reform the primary mechanism

�D� 7KDW�ZKHUH�VSHFLILF�WD[�DYRLGDQFH�LV�EHLQJ�GULYHQ�E\�VWUXFWXUDO

IODZV�

�L� VWUXFWXUDO�UHIRUP�RI�WKH�WD[�V\VWHP�EH�DGRSWHG�DV�WKH�SULPDU\

PHFKDQLVP�IRU�UHVSRQGLQJ�WR�VXFK�WD[�DYRLGDQFH�

�LL� WKH�JRYHUQPHQW�RI�WKH�GD\�XQGHUWDNH�DSSURSULDWH�VWUXFWXUDO

UHIRUP

� DV�VRRQ�DV�SUDFWLFDEOH��DQG

� LQ�DQ\�HYHQW��ZLWKLQ����PRQWKV�RI�LGHQWLILFDWLRQ�RI�WKH

VWUXFWXUDO�IODZ��DQG

�LLL� WKH�*$$5�EH�XVHG�WR�PDLQWDLQ�WD[�V\VWHP�LQWHJULW\�SHQGLQJ

LPSOHPHQWDWLRQ�RI�DSSURSULDWH�VWUXFWXUDO�UHIRUP�

Preference for general over specific anti-avoidance rules
where non-structural response adopted

�E� 7KDW�ZKHUH�D�QRQ�VWUXFWXUDO�UHVSRQVH�WR�WD[�DYRLGDQFH�LV�UHTXLUHG�

�L� WKH�*$$5�EH�XVHG�DV�WKH�SUHIHUUHG�UHVSRQVH�WR�WKDW�WD[

DYRLGDQFH��DQG

�LL� VSHFLILF�DQWL�DYRLGDQFH�UXOHV�EH�IRUPXODWHG�RQO\�LI�WKH\�RIIHU

D�PRUH�VWUXFWXUHG��WDUJHWHG�DQG�FRVW�HIIHFWLYH�UHVSRQVH�WKDQ

WKH�*$$5��ZLWK�VXFK�UXOHV�WR�EH�

� VXEMHFW�WR�WKRURXJK�DSSUDLVDO�LQ�WHUPV�RI�LGHQWLILHG

FULWHULD��DQG

� UHFRPPHQGHG�WR�JRYHUQPHQW��DQG�LPSOHPHQWHG�

ZLWKLQ����PRQWKV�RI�LGHQWLILFDWLRQ�RI�WKDW�WD[�DYRLGDQFH�

Board of Taxation to review anti-avoidance framework
annually

�F� 7KDW�DQ�DQQXDO�UHYLHZ�RI�WKH�DSSOLFDWLRQ�RI�WKH�SROLF\�IUDPHZRUN

DQG�SURFHVVHV�UHODWLQJ�WR�WKH�*$$5�DQG�VSHFLILF�DQWL�DYRLGDQFH

UXOHV�EH�

�L� XQGHUWDNHQ�E\�WKH�%RDUG�RI�7D[DWLRQ��DQG

�LL� SXEOLVKHG�DV�SDUW�RI�WKH�%RDUG·V�DQQXDO�UHSRUW�
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,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��&KDSWHU������WKH�5HYLHZ�FRQFOXGHG�WKDW�FRQVLVWHQW

DSSOLFDWLRQ�RI�SROLF\��OHJLVODWLYH�DQG�DGPLQLVWUDWLYH�GHVLJQ�SULQFLSOHV��VHH

6FKHGXOH���RI�WKH�&KDUWHU�RI�%XVLQHVV�7D[DWLRQ�LQ�6HFWLRQ����LV�WKH�SUHIHUDEOH

PHDQV�RI�HQVXULQJ�WD[�V\VWHP�LQWHJULW\�³�ZLWKRXW�UHVRUW�WR�FRPSOH[�VSHFLILF

PHDVXUHV�WR�GHDO�ZLWK�WD[�DYRLGDQFH�

7D[�DYRLGDQFH�PD\�EH�FKDUDFWHULVHG�DV�D�PLV�XVH�RU�DEXVH�RI�WKH�ODZ�UDWKHU

WKDQ�D�GLVUHJDUG�IRU�LW���,W�LV�RIWHQ�GULYHQ�E\�WKH�H[SORLWDWLRQ�RI�VWUXFWXUDO

ORRSKROHV�LQ�WKH�ODZ�WR�DFKLHYH�WD[�RXWFRPHV�WKDW�ZHUH�QRW�LQWHQGHG�E\�WKH

3DUOLDPHQW�EXW�DOVR�LQFOXGHV�PDQLSXODWLRQ�RI�WKH�ODZ�DQG�D�IRFXV�RQ�IRUP�DQG

OHJDO�HIIHFW�UDWKHU�WKDQ�VXEVWDQFH���7KH�ZD\�WKLQJV�DUH�GRQH�LQ�RUGHU�WR�WDNH

DGYDQWDJH�RI�VWUXFWXUDO�ORRSKROHV��RU�GUHVV�XS�RU�FKDUDFWHULVH�VRPHWKLQJ�WR

VDWLVI\�IRUP�EXW�QRW�VXEVWDQFH�FDQ�DOVR�VWDPS�DQ�DUUDQJHPHQW�DV�DYRLGDQFH�

7D[�DYRLGDQFH�UHSUHVHQWV�D�VHULRXV�WKUHDW�WR�WKH�LQWHJULW\�RI�WKH�WD[�V\VWHP�DQG

WR�WKH�UHYHQXH���,W�LV�DOVR�D�IRUP�RI�VXEVLG\�IURP�WKRVH�SD\LQJ�WKHLU�IDLU�VKDUH

RI�WD[�DFFRUGLQJ�WR�WKH�LQWHQWLRQ�RI�WKH�ODZ�WR�WKRVH�VKLUNLQJ�WKHLU�VLPLODU

REOLJDWLRQV�

:KHUH�WD[�DYRLGDQFH�LV�PDGH�SRVVLEOH�E\�VWUXFWXUDO�IODZV�LQ�WKH�ODZ��VRXQG

VWUXFWXUDO�UHIRUPV��XQGHUWDNHQ�SURPSWO\��ZLOO�EH�DEOH�WR�GHDO�FRPSOHWHO\

VDWLVIDFWRULO\�ZLWK�LW�

,GHDOO\��ZLWKLQ����PRQWKV�RI�LGHQWLILFDWLRQ�RI�D�SDUWLFXODU�WD[�DYRLGDQFH

DUUDQJHPHQW�ZKLFK�UHOLHV�RQ�D�VWUXFWXUDO�IODZ��WKDW�XQGHUO\LQJ�IODZ�ZRXOG�EH

DGGUHVVHG���6XFK�SURPSW�DFWLRQ�ZRXOG�HQVXUH�WKDW�WKH�WD[�V\VWHP�UHPDLQV

VWUXFWXUDOO\�VRXQG�DQG�WKH�*$$5�LV�QRW�UHTXLUHG�WR�EH�XVHG�LQGHILQLWHO\�DV�D

VXEVWLWXWH�IRU�UHIRUP�

7KH�5HYLHZ�DOVR�FRQVLGHUHG�WKH�XVH�RI�WKH�*$$5�LQ�D�SHULRG�RI�PDMRU

VWUXFWXUDO�UHIRUP���)RU�H[DPSOH��GXULQJ�WKH�WUDQVLWLRQDO�SHULRG��VLJQLILFDQW

WD[SD\HU�UHVSRQVHV�DUH�OLNHO\�WR�VRPH�RI�WKH�UHFRPPHQGDWLRQV�LQ�WKLV�UHSRUW�

7KH�UHGXFWLRQV�WR�WKH�FRPSDQ\�DQG�FDSLWDO�JDLQV�WD[�UDWHV�DUH�NH\�H[DPSOHV�

7KH�5HYLHZ�HQGRUVHV�WKH�H[LVWLQJ�SUDFWLFH�RI�QRW�HPSOR\LQJ�WKH�*$$5�ZKHUH

FHUWDLQ�WD[SD\HU�RU�PDUNHW�EHKDYLRXU�LV�DQ�DFFHSWDEOH�RXWFRPH�RI�WKH�WD[�ODZ·V

VWUXFWXUH�

7KH�IXWXUH�DSSURDFK�WR�WD[�DYRLGDQFH�ZLOO�EH�EDVHG�DURXQG�D�FOHDU�DUWLFXODWLRQ

RI�WKH�XQGHUO\LQJ�SROLF\�RI�D�UHVWUXFWXUHG�WD[�ODZ��VXSSRUWHG�E\�WKH�*$$5�DV

PRGLILHG�E\�5HFRPPHQGDWLRQV�����WR������IRU�DUUDQJHPHQWV�VWUXFWXUHG�WR

IUXVWUDWH�WKDW�SROLF\�LQWHQW���2QO\�ZKHUH�LW�LV�QRW�SRVVLEOH�WR�DGGUHVV�WD[

DYRLGDQFH�WKURXJK�VWUXFWXUDO�UHIRUP�RU�E\�WKH�*$$5��VKRXOG�VSHFLILF

DQWL�DYRLGDQFH�SURYLVLRQV�EH�FRQVLGHUHG�

7D[�DYRLGDQFH�LV�DQ�RQJRLQJ�LVVXH��UHIOHFWLQJ�LQ�SDUW�WKH�VWUXFWXUH�DQG

FRPSURPLVHV�LQKHUHQW�LQ�FRQVWUXFWLQJ�D�SROLWLFDOO\�VXVWDLQDEOH�WD[�V\VWHP�

'HDOLQJ�HIIHFWLYHO\�DQG�FRQVLVWHQWO\�ZLWK�HPHUJLQJ�DYRLGDQFH�UHTXLUHV�D

ZHOO�IRXQGHG�DSSUDLVDO�SURFHVV���2IWHQ�WKH�PRVW�GLUHFW�DQG�GXUDEOH�DSSURDFK

ZLOO�EH�WKURXJK�VWUXFWXUDO�UHIRUP���7KLV�LV�DOVR�WKH�FRXUVH�ZKLFK�VKRXOG�EH
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DGRSWHG�ZKHUHYHU�SRVVLEOH�EHFDXVH�LW�ZLOO�FRQWULEXWH�PRVW�WR�PDLQWDLQLQJ�WKH

LQWHJULW\�RI�WKH�WD[�V\VWHP�

7KH�IROORZLQJ�TXHVWLRQV��EDVHG�RQ�WKH�OLVW�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

SDJH������SURYLGH�JXLGDQFH�DV�D�EDVLV�IRU�GHYHORSLQJ�FULWHULD�WR�VXSSRUW�D

VRXQG�IUDPHZRUN�IRU�FRPEDWLQJ�WD[�DYRLGDQFH�ZKLOH�JXDUGLQJ�DJDLQVW�VSHFLILF

DQWL�DYRLGDQFH�SURYLVLRQV�WKDW�FDQQRW�EH�MXVWLILHG�DIWHU�WKRURXJK�FRVW�EHQHILW

DQDO\VLV�

Questions in assessing anti-avoidance options

� :KDW�LV�WKH�SUREOHP"

� ,V�WKH�SUREOHP�FDXVHG�E\�D�VWUXFWXUDO�IODZ�LQ�WKH�ODZ"

� &DQ�WKH�VWUXFWXUDO�IODZ�EH�DGGUHVVHG�GLUHFWO\"

� :KDW�DUH�WKH�UHYHQXH�LPSOLFDWLRQV�RI�WKH�SUREOHP"

� 6KRXOG�WKRVH�VHHNLQJ�WR�DFFHVV�D�WD[�DGYDQWDJH�SURYLGHG�E\�WKH�IODZ�³
RU�VHHNLQJ�WR�RII�ORDG�D�WD[�GLVDGYDQWDJH�³�EH�GHQLHG�WKDW�RSSRUWXQLW\"

�7KH�GLVFXVVLRQ�RI�OHDVLQJ�DQG�DFFHOHUDWHG�GHSUHFLDWLRQ�LQ�&KDSWHU����RI

$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LV�DQ�LOOXVWUDWLRQ�RI�WKLV�TXHVWLRQ�EHLQJ�SRVHG�LQ

SUDFWLFH��

� &DQ�WKH�*$$5�EH�UHOLHG�XSRQ�WR�GHDO�ZLWK�WKH�LVVXH"

� :KDW�DUH�WKH�FRVWV�RI�FRPSOLDQFH�DQG�WKH�JUHDWHU�FRPSOH[LW\�WKDW�DWWDFK�WR
VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV�WKDW�PLJKW�EH�LQWURGXFHG��RU�WR�WKH

SRVVLEOH�DSSOLFDWLRQ�RI�WKH�*$$5"

� $UH�WKHUH�VHFRQG�URXQG�HIIHFWV�WKDW�QHHG�WR�EH�FRQVLGHUHG"��2QH�GLPHQVLRQ
RI�WKLV�TXHVWLRQ�LV�WKH�HIIHFWV�RI�PDUNHW�DGMXVWPHQWV�WR�WKH�XQGHUO\LQJ

VWUXFWXUDO�IODZ���7D[SD\HU�UHVSRQVH�WR�WKH�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV

WKHPVHOYHV�LV�DQRWKHU�

(QVXULQJ�WKDW�WKH�LQWHJULW\�RI�WKLV�DSSURDFK�LV�PDLQWDLQHG�ZLOO�DOVR�EH�RQH�RI

WKH�VLJQLILFDQW�PRQLWRULQJ�UHVSRQVLELOLWLHV�RI�WKH�%RDUG�RI�7D[DWLRQ�

$Q�DQQXDO�UHYLHZ�RI�WKH�DSSOLFDWLRQ�RI�WKH�*$$5��LQFOXGLQJ�LWV�XVH�LQ�SXEOLF

DQG�SULYDWH�UXOLQJV��LQ�WHUPV�RI�WKH�SROLF\�IUDPHZRUN�VHW�RXW�LQ�WKLV

UHFRPPHQGDWLRQ�ZLOO�EH�FRQGXFWHG�E\�WKH�%RDUG�RI�7D[DWLRQ���7KH�%RDUG·V

UHYLHZ�ZLOO�EH�SXEOLVKHG�LQ�LWV�DQQXDO�UHSRUW���&OHDUO\��DQ\�DGYLFH�WKDW�FODULILHV

WKH�FLUFXPVWDQFHV�LQ�ZKLFK�WKH�*$$5�KDV�EHHQ�DSSOLHG�DQG�RXWOLQHV�EURDG

FLUFXPVWDQFHV�ZKHUH�LW�ZRXOG�DSSO\�LPSURYHV�FHUWDLQW\�IRU�WD[SD\HUV���$W�WKH

VDPH�WLPH��WKH�5HYLHZ�EHOLHYHV�WKDW�VXFK�DGYLFH�PXVW�QRW�H[WHQG�WR�¶PDSSLQJ

WKH�PLQHILHOG·�IRU�WD[SD\HUV�

6WUXFWXUDO�IODZV�JLYLQJ�ULVH�WR�WKH�DSSOLFDWLRQ�RI�WKH�*$$5��DV�FDQYDVVHG�LQ

WKDW�DQQXDO�UHSRUW��ZLOO�EH�LQFOXGHG�LQ�WKH�IRUZDUG�ZRUN�SURJUDP�IRU�DWWHQWLRQ�
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/HJLVODWLRQ�WR�HIIHFW�VWUXFWXUDO�UHIRUP�ZLOO�QHHG�WR�EH�JLYHQ�SULRULW\�LQ�WKH

OHJLVODWLYH�SURFHVV��VHH�5HFRPPHQGDWLRQ������

0RUH�JHQHUDOO\��WKH�5HYLHZ�VHHV�D�UROH�IRU�WKH�%RDUG�RI�7D[DWLRQ�LQ�PRQLWRULQJ

WKH�SROLF\�JXLGLQJ�WKH�LPSOHPHQWDWLRQ�RI�DQWL�DYRLGDQFH�SURYLVLRQV�DQG

DGYLVLQJ�ZKHWKHU�DQ\�DPHQGPHQWV�WR�WKH�*$$5�DUH�QHHGHG���7R�WKDW�HQG��WKH

%RDUG��ZLWK�WKH�DXWKRULW\�RI�WKH�7UHDVXUHU��PD\�FRQVXOW�ZLWK�WD[SD\HUV�RQ

DSSURSULDWH�UHVSRQVHV�WR�WD[�DYRLGDQFH�

Recommendation

6.3 Definition of ‘tax benefit’

7KDW�WKH�GHILQLWLRQ�RI�D�WD[�EHQHILW�EH�H[SDQGHG�WR�FRYHU�DQ\�UHGXFWLRQ

RU�GHIHUUDO�RI�WD[�SD\DEOH��LQFOXGLQJ�WKURXJK�WD[�UHEDWHV�DQG�FUHGLWV�RU

ORVVHV�

$�WD[�EHQHILW�FRQVWLWXWHV�D�UHGXFWLRQ�LQ��RU�GHIHUUDO�RI��WD[�SD\DEOH���3UDFWLFDO

DSSOLFDWLRQ�RI�WKDW�FRQFHSW�VKRXOG�QRW�GHSHQG�RQ�WKH�PHWKRG�XVHG�E\�WKH

WD[SD\HU�WR�REWDLQ�WKH�WD[�EHQHILW���7KH�FXUUHQW�PHWKRG�EDVHG�GHILQLWLRQ�

RULJLQDOO\�FRQILQHG�WR�SUDFWLFHV�LQYROYLQJ�WKH�UHGXFWLRQ�RI�DVVHVVDEOH�LQFRPH�RU

LQFUHDVLQJ�DOORZDEOH�GHGXFWLRQV��ZDV�H[SDQGHG�LQ�DQ�DG�KRF�PDQQHU�RYHU�UHFHQW

\HDUV�E\�LQVHUWLQJ�SURYLVLRQV�GHDOLQJ�ZLWK�IRUHLJQ�WD[�FUHGLWV��FDSLWDO�ORVVHV�DQG

IUDQNLQJ�FUHGLW�WUDGLQJ���7KHVH�DGG�RQV�FDQ�EH�GHOHWHG��EHFDXVH�WKH�H[SDQGHG

GHILQLWLRQ�RI�D�WD[�EHQHILW�UHQGHUV�WKHP�UHGXQGDQW�

5HVWULFWLRQV�RQ�IUDQNLQJ�FUHGLW�WUDGLQJ��VHFWLRQ����($��³�RQH�RI�WKH�UHFHQW

DGG�RQV�³�KDYH�DOVR�HPSOR\HG�D�ZLGHU�SXUSRVH�WHVW�IRU�WD[SD\HUV�WKDQ�WKH

PRUH�QDUURZ�GRPLQDQW�SXUSRVH�WHVW�DSSOLFDEOH�LQ�WKH�UHVW�RI�3DUW�,9$�

6LQJOLQJ�RXW�IUDQNLQJ�FUHGLW�WUDGLQJ�IRU�SDUWLFXODU�DQWL�DYRLGDQFH�DFWLRQ��LQ

FRQMXQFWLRQ�ZLWK�UHFHQWO\�HQDFWHG�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV��ZDV�SDUWO\

LQIOXHQFHG�E\�DUUDQJHPHQWV�DEXVLQJ�WKH�VHFWLRQ����LQWHU�FRUSRUDWH�GLYLGHQG

UHEDWH���$FFRPSDQ\LQJ�WKH�5HYLHZ·V�UHFRPPHQGDWLRQ�WKDW�VHFWLRQ����EH

UHSODFHG��5HFRPPHQGDWLRQ��������VHFWLRQ����($�VKRXOG�DOVR�EH�UHSHDOHG��DV

VXSSRUWHG�E\�IRFXV�JURXS�SDUWLFLSDQWV�

7KH�UHYLVHG�WD[�EHQHILW�GHILQLWLRQ�ZRXOG�DSSO\�WR�¶WUHDW\�VKRSSLQJ·���6XFK

DUUDQJHPHQWV�LQYROYH�VWUXFWXULQJ�WUDQVDFWLRQV�WKURXJK�WUHDW\�FRXQWULHV�LQ�RUGHU

WR�HVFDSH�$XVWUDOLDQ�WD[���$Q�H[DPSOH�ZRXOG�EH�UH�URXWLQJ�UR\DOW\�SD\PHQWV

WKURXJK�D�VHULHV�RI�FRXQWULHV�LQ�RUGHU�WR�UHGXFH�ZLWKKROGLQJ�WD[�OLDELOLW\���7KH

2(&'�KDV�UHFRPPHQGHG�WKDW�PHPEHU�FRXQWULHV�GHYHORS�UREXVW

DQWL�DYRLGDQFH�SURYLVLRQV�WR�FRPEDW�VXFK�DUUDQJHPHQWV���7KH�86�HQDFWHG

VSHFLILF�DQWL�WUHDW\�VKRSSLQJ�ODZV�LQ������
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Recommendation

6.4 Operation of the ‘reasonable hypothesis’ test

7KDW�RSHUDWLRQ�RI�WKH�H[LVWLQJ�UHDVRQDEOH�K\SRWKHVLV�WHVW��LQ

VHFWLRQ����&��EH�LPSURYHG�E\�HQVXULQJ�WKH�FRXQWHUIDFWXDO�WR�D�WD[

DYRLGDQFH�VFKHPH�UHIOHFWV�WKH�FRPPHUFLDO�VXEVWDQFH�RI�WKH

DUUDQJHPHQW�

&XUUHQWO\��LQ�RUGHU�WR�GHPRQVWUDWH�WKH�H[LVWHQFH�RI�D�WD[�DYRLGDQFH�VFKHPH��WKH

&RPPLVVLRQHU�RI�7D[DWLRQ�LV�UHTXLUHG�WR�FRQVWUXFW�D�UHDVRQDEOH�DOWHUQDWLYH

WUDQVDFWLRQ�RU�FRXQWHUIDFWXDO�ZKLFK�GRHV�QRW�JLYH�ULVH�WR�WKH�WD[�EHQHILW���,Q

VRPH�WD[�DYRLGDQFH�FDVHV�SURPRWHUV�RI�WKH�VFKHPH�KDYH�DUJXHG�WKDW�WKH

UHDVRQDEOH�DOWHUQDWLYH�WR�WKH�VFKHPH�PD\�EH�WKDW�WKH�WD[SD\HU�ZRXOG�QRW�KDYH

GRQH�DQ\WKLQJ���7KH�UHFRPPHQGDWLRQ�ZLOO�FRQILUP�WKDW�WKLV�LV�QRW�WKH�FDVH�

)RU�H[DPSOH��LI�WKH�VDOH�RI�SURSHUW\�KDG�DQ�DWWDFKHG�WD[�EHQHILW��WKH�DOWHUQDWLYH

WUDQVDFWLRQ�ZRXOG�EH�FRQVWUXFWHG�RQ�WKH�EDVLV�WKDW�WKH�VDOH�RI�SURSHUW\�

ZLWKRXW�WKH�WD[�EHQHILW��ZRXOG�KDYH�WDNHQ�SODFH�

Recommendation
6.5 Scope of the Commissioner of Taxation’s determination

7KDW�WKH�&RPPLVVLRQHU�RI�7D[DWLRQ�EH�DOORZHG�WR�LVVXH�D�VLQJOH

GHWHUPLQDWLRQ�LQ�UHVSHFW�RI�D�VFKHPH�ZKHUH�PRUH�WKDQ�RQH�SHUVRQ�FDQ

REWDLQ�D�WD[�EHQHILW�WKURXJK�SDUWLFLSDWLRQ�LQ�WKH�VFKHPH�

$W�SUHVHQW��LQGLYLGXDO�GHWHUPLQDWLRQV�KDYH�WR�EH�PDGH�IRU�HYHU\�SDUWLFLSDWLQJ

PHPEHU�RI�D�VFKHPH���$�PRUH�SUDFWLFDO�DSSURDFK�ZLOO�EH�IRU�WKH�&RPPLVVLRQHU

RI�7D[DWLRQ�WR�LVVXH�D�GHWHUPLQDWLRQ�GHFODULQJ�WKH�DSSOLFDWLRQ�RI�WKH�*$$5�WR

D�SDUWLFXODU�VFKHPH�ZKHUH�PRUH�WKDQ�RQH�SHUVRQ�FDQ�REWDLQ�D�WD[�EHQHILW

WKURXJK�SDUWLFLSDWLRQ�LQ�WKDW�VFKHPH��IRU�H[DPSOH��DQ�LQYHVWPHQW�SURMHFW

HQFRPSDVVHG�ZLWKLQ�D�VLQJOH�SURVSHFWXV��

Recommendation

6.6 Removal of certain specific anti-avoidance provisions

7KDW�D�ZLGH�UDQJH�RI�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV�EH�UHSHDOHG

FRQVHTXHQW�RQ�LPSOHPHQWDWLRQ�RI�D�QXPEHU�RI�UHFRPPHQGHG�VWUXFWXUDO

UHIRUPV�

7KH�5HYLHZ·V�UHFRPPHQGDWLRQV�LQ�UHODWLRQ�WR�WD[LQJ�XQIUDQNHG�GLVWULEXWLRQV

SDVVLQJ�EHWZHHQ�UHVLGHQW�HQWLWLHV��WKH�SURILWV�ILUVW�UXOH��WKH�VOLFH�DSSURDFK��DQG

DQ�HIIHFWLYH�ZD\�WR�GLVWLQJXLVK�GHEW�IURP�FRQWULEXWHG�FDSLWDO�ZLOO�HOLPLQDWH�WKH

QHHG�IRU�PRVW�RI�WKH�VSHFLILF�DQWL�DYRLGDQFH�PHDVXUHV�GLVFXVVHG�LQ�&KDSWHU���

RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�
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7KHVH�VSHFLILF�SURYLVLRQV�LQFOXGH�

� FDSLWDO�VWUHDPLQJ�YLD�ERQXV�VKDUHV�DQG�LQ�JHQHUDO��VHFWLRQV����DQG���$�RI
WKH������$FW��

� GLYLGHQG�VXEVWLWXWLRQ��VHFWLRQ���%�RI�WKH������$FW��

� FDSLWDOLVDWLRQ�RI�SURILWV��'LYLVLRQ��%�RI�3DUW�,,,$$�RI�WKH������$FW�DQG�WKH
,QFRPH�7D[��8QWDLQWLQJ�7D[��$FW�������

� VXEVWLWXWLRQ�RI�UHGHHPDEOH�SUHIHUHQFH�VKDUHV��VHFWLRQ���'�RI�WKH������$FW��
DQG

� HQWLW\�ORVVHV��VHFWLRQ���������RI�WKH������$FW��

$Q�DGGLWLRQDO�ODUJH�QXPEHU�RI�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV�ZLOO�DOVR

EHFRPH�XQQHFHVVDU\�RQ�DFFRXQW�RI�RWKHU�VWUXFWXUDO�FKDQJHV�DQG�E\�PDNLQJ�WKH

*$$5�PRUH�UREXVW���5HSODFHPHQW�RI�WKHVH�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV

ZLWK�VRXQG�VWUXFWXUDO�PHDVXUHV�ZLOO�FRQVWLWXWH�D�VLJQLILFDQW�VLPSOLILFDWLRQ�RI�WD[

ODZ�

7KH�H[WHQW�WR�ZKLFK�WKH�QHHG�IRU�VRPH�RWKHU�VSHFLILF�SURYLVLRQV��ZKLFK�PD\�EH

YLHZHG�DV�DQWL�DYRLGDQFH�SURYLVLRQV��LV�OHVVHQHG�RU�HOLPLQDWHG�UHTXLUHV�IXUWKHU

HYDOXDWLRQ�LQ�OLJKW�RI�WKH�UHFRPPHQGHG�VWUXFWXUDO�UHIRUPV���7KHVH�SURYLVLRQV

LQFOXGH�

� WD[�IUHH�GLVWULEXWLRQ�RI�SUH�DFTXLVLWLRQ�SURILWV��VHFWLRQV���$�����$3+$�DQG
���(�RI�WKH������$FW��

� UHGXFWLRQ�LQ�FRVW�EDVH�RI�VKDUHV��WR�UHGXFH�SRWHQWLDO�FDSLWDO�ORVVHV��LQ�UHVSHFW
RI�GLVWULEXWLRQV�WR�FRQWUROOLQJ�HQWLWLHV�RI�SUH�DFTXLVLWLRQ�WD[HG�SURILWV

�VXE�VHFWLRQ�����������RI�WKH������$FW��³�DQ�LVVXH�UHOHYDQW�WR�GLVWULEXWLRQV

DV�GLYLGHQGV�RU�LQ�WKH�IRUP�RI�VKDUH�EX\�EDFNV��DQG

� WKH�LQFRPH�LQMHFWLRQ�WHVW��6FKHGXOH��)�RI�WKH������$FW�DQG�VHFWLRQ�������
RI�WKH������$FW��

Recommendation

6.7 Dividend streaming and franking credit trading rules amended

7KDW�WKH�GLYLGHQG�VWUHDPLQJ�DQG�IUDQNLQJ�FUHGLW�WUDGLQJ�UXOHV�EH

DPHQGHG�DV�IROORZV�

�L� WKH�¶���GD\·�UXOH�EH�UHSODFHG�E\�D�¶���GD\·�UXOH�

�LL� WKH�H[HPSWLRQ�IRU�VPDOO�WUDQVDFWLRQV�EH�UDLVHG�IURP��������WR

��������DQG

�LLL� WKH�UXOHV�DSSO\LQJ�WR�WUXVWV�EH�VLPSOLILHG�DQG�FODULILHG�IRU�WD[SD\HUV

LQ�WKH�OLJKW�RI�WKH�5HYLHZ·V�RWKHU�UHFRPPHQGDWLRQV�³�VXFK�DV
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WD[LQJ�WUXVWV�DV�FRPSDQLHV�DQG�VLPSOLI\LQJ�DGPLQLVWUDWLRQ�RI�WKH

IUDQNLQJ�DFFRXQW�

,Q�UHODWLRQ�WR�WKH�VSHFLILF�SURYLVLRQV�UHODWLQJ�WR�GLYLGHQG�VWUHDPLQJ�DQG

IUDQNLQJ�FUHGLW�WUDGLQJ��WKH�FRPSRQHQWV�RI�WKLV�UHFRPPHQGDWLRQ�GR�QRW�UHIOHFW

D�WKRURXJK�DVVHVVPHQW�RI�WKRVH�SURYLVLRQV�DJDLQVW�WKH�TXHVWLRQV�VHW�RXW�XQGHU

5HFRPPHQGDWLRQ�������,QVWHDG�WKH\�UHSUHVHQW�DQ�LQLWLDO�SDULQJ�EDFN�RI�WKH

XQGXH�EUHDGWK�RI�WKRVH�SURYLVLRQV�

A shorter ownership period than 45 days

7KH����GD\�UXOH�UHTXLUHV�WKDW�VKDUHKROGHUV�KROG�WKHLU�VKDUHV��DW�ULVN��IRU�DW�OHDVW

���GD\V�WR�EH�HOLJLEOH�WR�UHFHLYH�IUDQNLQJ�EHQHILWV�IURP�GLYLGHQGV�SDLG�RQ�WKH

VKDUHV�

&RPPHUFLDO�WUDQVDFWLRQV�RIWHQ�UHTXLUH�UHODWLYHO\�VKRUW�SHULRGV�RI�RZQLQJ�D

VKDUH�³�WKDW�LV��VKRUWHU�WKDQ�WKH�PDQGDWHG����GD\V���:KHUH�WKH�VKDUH�SD\V�D

IUDQNHG�GLYLGHQG�GXULQJ�DQ�RZQHUVKLS�SHULRG�OHVV�WKDQ�WKH�PDQGDWHG����GD\V�

WKH�DWWDFKHG�IUDQNLQJ�FUHGLW�LV�GHQLHG�WR�WKH�UHVLGHQW�WD[SD\HU���)XUWKHUPRUH�

HYHQ�LI�WKH�VKDUH�ZHUH�KHOG�IRU�DW�OHDVW����GD\V��WKH�IUDQNLQJ�FUHGLW�LV�GHQLHG�LI

WKH�UHVLGHQW�WD[SD\HU�KDV�HOLPLQDWHG����SHU�FHQW�RU�PRUH�RI�WKH�RZQHUVKLS�ULVN

WKURXJK�RWKHU�ILQDQFLDO�WUDQVDFWLRQV�GXULQJ�WKDW�SHULRG�

0RGHUQ�FDSLWDO�PDUNHWV�RIIHU�LQYHVWRUV�D�YDULHW\�RI�ZD\V�WR�UHSDFNDJH

RZQHUVKLS�ULJKWV�DQG�ULVNV�WR�VXLW�SDUWLFXODU�LQYHVWRU�SURILOHV���7KH�IUDQNLQJ

FUHGLW�WUDGLQJ�UHVWULFWLRQV�FRXOG�GHWHU�VXFK�WUDQVDFWLRQV��WR�WKH�GHWULPHQW�RI

LQYHVWRUV��DQG�GR�QRW�DVVLVW�LQ�WKH�GHYHORSPHQW�RI�$XVWUDOLD�DV�D�JOREDO

ILQDQFLDO�FHQWUH���:KHUH�WKH�UHYHQXH�FRVW�LV�QRW�H[FHVVLYH��LW�LV�FOHDUO\�GHVLUDEOH

WR�OHVVHQ�WKH�DGYHUVH�LPSDFW�RI�WKHVH�UXOHV�

7KH����GD\�UXOH�ZDV�DGRSWHG�RQ�WKH�EDVLV�WKDW�WKH�8QLWHG�6WDWHV�RSHUDWHG�ZLWK

D�VLPLODU�SURYLVLRQ�LQ�UHODWLRQ�WR�LWV�DQDORJXH�RI�WKH�LQWHU�FRUSRUDWH�GLYLGHQG

UHEDWH�³�D�GLIIHUHQW�VLWXDWLRQ�WR�IUDQNLQJ�FUHGLW�WUDGLQJ�LQ�$XVWUDOLD�

0RUHRYHU��WKH�86�UHTXLUHPHQW�GRHV�QRW�SURYLGH�WKH�RQO\�EHQFKPDUN���2WKHU

FRXQWULHV�KDYH�RSHUDWHG�ZLWK�VKRUWHU�RZQHUVKLS�SHULRG�UXOHV���)RU�H[DPSOH��D

8.�UXOH�SUHYHQWHG�WKH�WUDQVIHU�RI�WD[�FUHGLWV�IURP�GLYLGHQGV�SDLG�RQ�VKDUHV

SXUFKDVHG�RU�VROG�ZLWKLQ�D�PRQWK�

5HGXFLQJ�WKH�RZQHUVKLS�SHULRG�WR�DURXQG����GD\V�VKRXOG�EH�SRVVLEOH�ZLWKRXW

VLJQLILFDQW�UHYHQXH�FRVW���7KH�WD[�DYRLGDQFH�VFKHPHV�XQFRYHUHG�E\�WKH�$72�

LQ�WKH�SHULRG�SULRU�WR�WKH�UXOHV�WDNLQJ�HIIHFW��KDYH�JHQHUDOO\�LQYROYHG�DQ

RZQHUVKLS�SHULRG�RI�VRPHZKDW�OHVV�WKDQ����GD\V��WKH�GRPLQDQW�SXUSRVH�EHLQJ

WR�REWDLQ�WKH�WD[�EHQHILW�UDWKHU�WKDQ�RZQLQJ�WKH�VKDUH�IRU�FRPPHUFLDO�UHDVRQV��

7KH�IDFWRUV�UHOHYDQW�WR�GHFLGLQJ�RQ�DQ�DSSURSULDWH�KROGLQJ�SHULRG�LQFOXGH�WKH

YRODWLOLW\�RI�VKDUH�SULFHV��WKH�SULFH�RI�UHGXFLQJ�ULVN�DQG�WKH�YDOXH�RI�WKH

IUDQNLQJ�EHQHILW�
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&RPPHUFLDO�WUDQVDFWLRQV�ZLWK�D�YHU\�VKRUW�WLPH�IUDPH��D�PDWWHU�RI�D�IHZ�GD\V�

ZRXOG�VWLOO�VXIIHU�D�GHQLDO�RI�IUDQNLQJ�FUHGLWV�EXW�WKH����GD\�RZQHUVKLS�SHULRG

UXOH�ZLOO�XQGRXEWHGO\�SURYLGH�UHOLHI�IRU�RWKHU�FRPPHUFLDO�WUDQVDFWLRQV�

A greater number of transactions exempted

)UDQNLQJ�FUHGLW�WUDGLQJ�LV�PRUH�SURILWDEOH�IRU�ODUJH�WUDGHV���&XUUHQWO\��LQ

UHFRJQLWLRQ�RI�WKLV��DQ�H[HPSWLRQ�WKUHVKROG�RI��������LQ�IUDQNLQJ�UHEDWHV�LV

SURYLGHG�LQ�WKH�IUDQNLQJ�FUHGLW�WUDGLQJ�UXOHV�

7KDW�H[HPSWLRQ�FRXOG�EH�LQFUHDVHG��VD\��WR����������7KH�PD[LPXP�IXOO\

IUDQNHG�GLYLGHQG�WKDW�FRXOG�EH�FODLPHG�ZLWKRXW�UHJDUG�WR�WKH����GD\�UXOH

ZRXOG�EH���������DW�D����SHU�FHQW�FRPSDQ\�WD[�UDWH����$VVXPLQJ�WKHVH

GLYLGHQGV�UHSUHVHQW�D�\LHOG�RI���SHU�FHQW��LQFUHDVLQJ�WKH�WKUHVKROG�ZRXOG

DPRXQW�WR�H[HPSWLQJ�D�VKDUH�SRUWIROLR�RI�DSSUR[LPDWHO\����������

7KLV�PRGLILFDWLRQ�KDV�WKH�SUDFWLFDO�HIIHFW�RI�UHGXFLQJ�WKH�UHDFK�RI�WKHVH�UXOHV

IRU�D�JUHDW�PDQ\�VPDOO�LQYHVWRUV���6LQFH�WKHVH�WD[SD\HUV�DUH�XQOLNHO\�WR�HQJDJH

LQ�IUDQNLQJ�FUHGLW�WUDGHV��HVSHFLDOO\�ZLWK�WKH�GHWHUUHQW�RI�WKH�SRWHQWLDO

DSSOLFDWLRQ�RI�WKH�*$$5��WKH�UHYHQXH�ORVV�VKRXOG�QRW�EH�JUHDW�

Reduced complexity and compliance costs for trust
beneficiaries

:KHUH�VKDUHV�DUH�KHOG�LQGLUHFWO\�WKURXJK�D�WUXVW��WKH�EHQHILFLDU\�PXVW�KROG�WKH

EHQHILFLDO�LQWHUHVW��DW�ULVN��IRU�DW�OHDVW����GD\V�WR�EH�HOLJLEOH�WR�UHFHLYH�IUDQNLQJ

EHQHILWV�IURP�GLYLGHQGV�SDLG�RQ�WKH�VKDUHV���7KH�¶DW�ULVN·�UHTXLUHPHQW�LV

SUREOHPDWLF�IRU�LQWHUHVWV�ZKLFK�DUH�LQKHUHQWO\�ULVNOHVV��IRU�H[DPSOH��WKH�LQWHUHVW

RI�D�GLVFUHWLRQDU\�WUXVW�EHQHILFLDU\����6SHFLDO�PHDVXUHV��ZKLFK�DGG�WR�WKH

FRPSOH[LW\�RI�WKH�UXOH�DQG�LPSRVH�FRPSOLDQFH�FRVWV��DUH�UHTXLUHG�IRU�IDPLO\

WUXVWV�WR�HQVXUH�IDPLO\�PHPEHUV�DUH�QRW�GHQLHG�IUDQNLQJ�EHQHILWV

LQDSSURSULDWHO\�

7KHUH�LV�FOHDUO\�VFRSH�WR�PRGLI\�WKH�UXOHV�SHUWDLQLQJ�WR�WUXVW�LQWHUHVWV�WR�UHGXFH

WKHLU�FRPSOH[LW\�DQG�UHGXFH�FRPSOLDQFH�FRVWV�

Further clarity through regulations

,Q�GHWHUPLQLQJ�ZKHWKHU�VKDUHV�DUH�KHOG�DW�ULVN��RIIVHWWLQJ�SRVLWLRQV�UHODWLQJ�WR

WKH�VKDUHV�QHHG�WR�EH�WDNHQ�LQWR�DFFRXQW���6RPHWLPHV�LW�LV�QRW�FOHDU�ZKHWKHU�DQ

RIIVHWWLQJ�SRVLWLRQ�UHODWHV�WR�D�SDUWLFXODU�VKDUH��DQG�WKLV�FDQ�FDXVH�XQFHUWDLQW\�

7KH�UHOHYDQW�SURYLVLRQV�JRYHUQLQJ�RIIVHWWLQJ�SRVLWLRQV�DOORZ�IRU�WKH�PDNLQJ�RI

UHJXODWLRQV�WR�SURYLGH�IXUWKHU�JXLGDQFH�LQ�UHODWLRQ�WR�WKHVH�DQG�RWKHU�LVVXHV�

$OVR��WKH�PHDVXUH�XVHG�WR�GHWHUPLQH�ULVN�³�GHOWD�³�PD\�EH�GLIILFXOW�WR

FDOFXODWH�DW�WLPHV���)RU�H[DPSOH��ZKHQ�D�VKDUH·V�GHOWD�RU�PHDVXUH�RI�ULVN�LV�QRW

REVHUYDEOH�RU�UHDGLO\�REWDLQDEOH�LQ�WKH�PDUNHW�SODFH��QR�JXLGDQFH�KDV�EHHQ
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SURYLGHG�WR�WD[SD\HUV�RQ�KRZ�WKLV�PHDVXUH�VKRXOG�EH�FRPSXWHG���:LWKRXW

VXFK�NQRZOHGJH�WD[SD\HUV�DUH�SODFHG�LQ�D�SRVLWLRQ�RI�QRW�NQRZLQJ�ZKHWKHU

WKH\�KDYH�KHOG�WKH�VKDUH�DW�VXIILFLHQW�ULVN�LQ�RUGHU�WR�TXDOLI\�IRU�IUDQNLQJ

FUHGLWV���7KLV�JXLGDQFH�VKRXOG�EH�SURYLGHG�DV�VRRQ�DV�SRVVLEOH�

Relevance of recommended reforms

5HFRPPHQGDWLRQ������WR�VLPSOLI\�WKH�IUDQNLQJ�DFFRXQW�ZLOO�SURYLGH�D�IXUWKHU

RSSRUWXQLW\�WR�UDWLRQDOLVH�WKH�DQWL�GLYLGHQG�VWUHDPLQJ�UXOHV���7KH�WD[LQJ�RI

WUXVWV�DV�FRPSDQLHV�FRXOG�DOVR�RIIHU�VRPH�VFRSH�IRU�UDWLRQDOLVLQJ�WKHVH�UXOHV�

Recognising gains on extinguishment
of liabilities

Recommendation

6.8 Extinguishment gains

Income recognition principle

�D� 7KDW��VXEMHFW�WR�WKH�H[FHSWLRQ�LQ�SDUDJUDSKV��E��DQG��F��LQ�UHODWLRQ

WR�ILQDQFLDO�GLVWUHVV��JDLQV�RQ�WKH�H[WLQJXLVKPHQW�RI�EXVLQHVV

OLDELOLWLHV�EH�LQFOXGHG�LQ�WD[DEOH�LQFRPH�

Debt forgiveness qualifying for financial distress arrangements

�E� 7KDW��WR�TXDOLI\�IRU�GHEW�IRUJLYHQHVV�DUUDQJHPHQWV��WKH�GHFLVLRQ�WR

IRUJLYH�

�L� EH�PDGH�RQ�D�QRQ�WD[�FRPPHUFLDO�EDVLV�ZKHUH�WKH�GHEWRU�LV

LQ�JHQXLQH�ILQDQFLDO�GLVWUHVV��DQG

�LL� EH�GRFXPHQWHG�E\�IRUPDO��H[HFXWHG�DJUHHPHQW�EHWZHHQ

QRQ�UHODWHG�SDUWLHV�GHDOLQJ�RQ�DQ�DUP·V�OHQJWK�EDVLV�

Tax treatment of qualifying extinguishment gains

�F� 7KDW�JDLQV�RQ�EXVLQHVV�OLDELOLWLHV�IRUJLYHQ�EHFDXVH�WKH�GHEWRU�LV�LQ

ILQDQFLDO�GLVWUHVV�

�L� QRW�EH�LQFOXGHG�LQ�WD[DEOH�LQFRPH��EXW

�LL� EH�DSSOLHG�WR�UHGXFH�WKH�GHEWRU·V�IXWXUH�WD[�GHGXFWLRQV�LQ

DFFRUGDQFH�ZLWK�DSSURSULDWH�RUGHULQJ�UXOHV�
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Matching of limited recourse debt to ‘realisation’ assets

�G� 7KDW�VXEMHFW�WR�SDUDJUDSKV��E��DQG��F���JDLQV�RQ�OLPLWHG�UHFRXUVH

GHEWV�WKDW�ILQDQFH�DVVHWV�WKDW�DUH�VXEMHFW�WR�UHDOLVDWLRQ�WUHDWPHQW

DQG�FDSLWDO�ORVV�TXDUDQWLQLQJ�EH�WD[HG�DV�FDSLWDO�JDLQV�

$�OLDELOLW\�PD\�EH�H[WLQJXLVKHG�LQ�D�QXPEHU�RI�ZD\V���LQFOXGLQJ�IRUJLYHQHVV�

UHSXUFKDVH��GHIHDVDQFH�RU�HDUO\�UHGHPSWLRQ���,UUHVSHFWLYH�RI�WKH�FLUFXPVWDQFHV

LQ�ZKLFK�D�OLDELOLW\�LV�H[WLQJXLVKHG�RU�WKH�UHDVRQV�D�JDLQ�KDV�DULVHQ��LI�WKH

OLDELOLW\�LV�H[WLQJXLVKHG�IRU�OHVV�WKDQ�WKH�DPRXQW�RZHG��WKH�GLIIHUHQFH

UHSUHVHQWV�DQ�HFRQRPLF�JDLQ�WR�WKH�LVVXHU��DV�QRWHG�LQ�&KDSWHU���RI�$�3ODWIRUP

IRU�&RQVXOWDWLRQ�DW�SDJH��������6XFK�H[WLQJXLVKPHQW�JDLQV�³�E\�UHOLHYLQJ�WKH

GHEWRU�RI�DQ�HFRQRPLF�EXUGHQ�³�VKRXOG�EH�WD[HG�LQ�D�FRQVLVWHQW�PDQQHU���,Q

WKH�FUHGLWRU·V�KDQGV��WKH�FRUUHVSRQGLQJ�H[WLQJXLVKPHQW�ORVV�VLPLODUO\�UHTXLUHV

DSSURSULDWH�WD[�UHFRJQLWLRQ�

Policy challenges in taxing extinguishment gains on liabilities

([WLQJXLVKPHQW�JDLQV�DQG�ORVVHV�SRVH�WZR�NH\�FKDOOHQJHV�IRU�EXVLQHVV�WD[

SROLF\�

� RQ�WKH�RQH�KDQG��QRUPDO�FRPPHUFLDO�SUDFWLFH�EHWZHHQ�XQUHODWHG�SDUWLHV
WUDQVDFWLQJ�DW�DUP·V�OHQJWK�PD\�VHH�GHEW�IRUJLYHQ�ZKHUH�WKH�GHEWRU�LV�LQ

JHQXLQH�ILQDQFLDO�GLVWUHVV�³�ZLWK�GHEW�IRUJLYHQHVV�RIIHULQJ�VRPH�OLNHOLKRRG

WKDW�WKH�GHEWRU�PD\�EH�DEOH�WR�WUDGH�RXW�RI�WKRVH�GLIILFXOWLHV�

� RQ�WKH�RWKHU�KDQG��GHEW�IRUJLYHQHVV�WUDQVDFWLRQV�EHWZHHQ�UHODWHG�SDUWLHV�QRW
WUDQVDFWLQJ�DW�DUP·V�OHQJWK�³�DV��IRU�H[DPSOH��EHWZHHQ�WZR�VXEVLGLDULHV�RI�D

ZKROO\�RZQHG�FRPSDQ\�JURXS�³�PD\�RIIHU�WKH�SURVSHFW�IRU�UHFRJQLVLQJ

ORVVHV�DUWLILFLDOO\�FUHDWHG�E\�GHEW�IRUJLYHQHVV�ZKHQHYHU�WKH�FRUUHVSRQGLQJ

JDLQ�WR�WKH�GHEWRU�LV�QRW�WD[HG�DW�WKH�VDPH�WLPH�

3URYLVLRQ�RI�WD[�UHOLHI�RQ�WKH�JDLQV�RI�D�GHEWRU�LQ�JHQXLQH�ILQDQFLDO�GLVWUHVV�KDV

WR�EH�EDODQFHG�DJDLQVW�WKH�QHHG�IRU�VWUXFWXUDO�LQWHJULW\�LQ�HQVXULQJ�WKDW�ORVVHV

FUHDWHG�E\�DUWLILFLDO�GHEW�IRUJLYHQHVV�GR�QRW�UHFHLYH�WD[�UHFRJQLWLRQ�IRU�WKH

FUHGLWRU�XQOHVV�WKH�FRUUHVSRQGLQJ�JDLQ�WR�WKH�GHEWRU�LV�DOVR�EURXJKW�WR�WD[�

1HLWKHU�VLGH�RI�WKH�GHEW�IRUJLYHQHVV�FRLQ�³�WKH�FDVH�IRU�UHOLHYLQJ�ILQDQFLDO

GLVWUHVV�DJDLQVW�WKH�QHHG�IRU�HQKDQFHG�VWUXFWXUDO�LQWHJULW\�³�FDQ�EH�LJQRUHG�LQ

GHWHUPLQLQJ�DSSURSULDWH�DUUDQJHPHQWV�IRU�WD[LQJ�H[WLQJXLVKPHQW�JDLQV���$V�D

JHQHUDO�SULQFLSOH��WKH�5HYLHZ�SURSRVHV�WKDW�JDLQV�RQ�WKH�H[WLQJXLVKPHQW�RI

EXVLQHVV�OLDELOLWLHV�EH�LQFOXGHG�LQ�WD[DEOH�LQFRPH��WKHUHE\�QXOOLI\LQJ�WKH�WD[

DGYDQWDJHV�RI�DUWLILFLDO�ORVV�FUHDWLRQ���ZLWK�WKH�H[LVWLQJ�GHEW�IRUJLYHQHVV

FRQFHVVLRQV�UHFRJQLVLQJ�JHQXLQH�ILQDQFLDO�GLVWUHVV�EHLQJ�UHWDLQHG�DV�DQ

DSSURSULDWH�VDIHW\�QHW�
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Current arrangements

:KLOH�H[WLQJXLVKPHQW�JDLQV�VKRXOG�EH�WD[HG�LQ�D�FRQVLVWHQW�PDQQHU��XQGHU

H[LVWLQJ�ODZ�WKHLU�WUHDWPHQW�LV�XQFHUWDLQ�DQG�XQV\VWHPDWLF���,Q�SDUWLFXODU��QR

VSHFLILF�SURYLVLRQ�RU�JHQHUDO�LQFRPH�WD[�SULQFLSOH�HVWDEOLVKHV�WKDW

H[WLQJXLVKPHQW�JDLQV�DULVLQJ�IURP�FKDQJHV�LQ�PDUNHW�FRQGLWLRQV�DUH�VXEMHFW�WR

WD[���1RU�LV�WKHUH�D�JHQHULF�SURYLVLRQ�RU�LQFRPH�WD[�SULQFLSOH�WKDW�UHFRQFLOHV�WKH

WD[�DFFRXQWV�ZLWK�WKH�H[SHQGLWXUH�WKDW�WKH�WD[SD\HU�DFWXDOO\�EHDUV���,QVWHDG�

WKHUH�LV�D�SDWFKZRUN�RI�SURYLVLRQV�GHDOLQJ�ZLWK�H[WLQJXLVKPHQW�RI�OLDELOLWLHV�

� ([LVWLQJ�FRPPHUFLDO�GHEW�IRUJLYHQHVV��&')��SURYLVLRQV�DUH�GHVLJQHG�WR
DGGUHVV�H[WLQJXLVKPHQW�JDLQV�DULVLQJ�RXW�RI�GHEWV�IRUJLYHQ�DV�D�UHVXOW�RI

FKDQJHV�LQ�WKH�GHEWRU·V�FUHGLWZRUWKLQHVV���7KH\�GR�QRW�H[WHQG�WR�JDLQV

DULVLQJ�RXW�RI�FKDQJHV�LQ�PDUNHW�YDULDEOHV�

� 'LYLVLRQ��$�WUHDWV�WKH�IRUJLYHQHVV�RI�GHEWV�RZHG�E\�VKDUHKROGHUV�RU
DVVRFLDWHV�WR�SULYDWH�FRPSDQLHV�DV�QRQ�IUDQNDEOH�GLYLGHQGV�

� 3URSRVHG�'LYLVLRQ�����SURYLGHV�IRU�WKH�FODZLQJ�EDFN�RI�FDSLWDO�DOORZDQFH
GHGXFWLRQV�WKDW�DUH�ILQDQFHG�E\�OLPLWHG�UHFRXUVH�GHEWV�WKDW�DUH�QRW�UHSDLG�LQ

IXOO�

� &XUUHQW�YDOXH�VKLIWLQJ�SURYLVLRQV�DSSO\LQJ�WR�ZKROO\�RZQHG�JURXSV�GR�QRW
DGGUHVV�WKH�SRWHQWLDO�WR�FUHDWH�DUWLILFLDO�ORVVHV�IURP�GHEW�IRUJLYHQHVV�

,QWURGXFWLRQ�RI�D�JHQHUDOLVHG�UHJLPH�IRU�WKH�WD[DWLRQ�RI�H[WLQJXLVKPHQW�JDLQV

ZLOO�UHPRYH�D�IXQGDPHQWDO�ZHDNQHVV�LQ�WKH�H[LVWLQJ�WD[�ODZ��HQKDQFH�FHUWDLQW\�

UHVXOW�LQ�JUHDWHU�VWUXFWXUDO�LQWHJULW\�DQG�DOORZ�WKH�UHPRYDO�RI�D�UDQJH�RI�VSHFLILF

SURYLVLRQV���6WUXFWXUDO�ZHDNQHVV�LQ�WKH�FXUUHQW�UHJLPH�KDV�FRQWULEXWHG

VLJQLILFDQWO\�WR�WKH�QHHG�IRU�LQWHULP�WD[�DYRLGDQFH�PHDVXUHV�SHQGLQJ�VWUXFWXUDO

UHIRUP�LQ�WKLV�DQG�RWKHU�DUHDV���7KHVH�LQWHULP�PHDVXUHV�LQFOXGH�WKRVH�GLUHFWHG

DW�OHDVH�DVVLJQPHQWV��5HFRPPHQGDWLRQ��������DQG�WKDW�GHDOLQJ�ZLWK�FDSLWDO

ORVVHV�FUHDWHG�E\�WKH�IRUJLYHQHVV�RI�GHEW�EHWZHHQ�ZKROO\�RZQHG�VXEVLGLDULHV�RI

D�FRPSDQ\�JURXS��5HFRPPHQGDWLRQ�������

$�JHQHUDOLVHG�UHJLPH�GHDOLQJ�ZLWK�H[WLQJXLVKPHQW�JDLQV�ZLOO�DGGUHVV

DUUDQJHPHQWV�ZKLFK�DYRLG�FXUUHQW�EDODQFLQJ�FKDUJH�SURYLVLRQV��KDYH�IHDWXUHV

VXFK�DV�VWUXFWXUHG�QRQ�SD\PHQW�RI�GHEWV�EHFDXVH�WKH�OHQGHU�DFKLHYHV�LWV

UHTXLUHG�UDWH�RI�UHWXUQ�WKURXJK�WD[�EHQHILWV�LQ�WKH�HDUO\�\HDUV�RI�DQ

DUUDQJHPHQW��RU�LQYROYH�GLVSRVDO�RI�DVVHWV�QRW�IRU�FDVK�EXW�IRU�WKH�EHQHILW�RI

QRW�KDYLQJ�WR�UHSD\�D�OLDELOLW\��D�EHQHILW�FXUUHQWO\�QRW�UHFRJQLVHG�IRU�WD[

SXUSRVHV�

Alternatives for taxing extinguishment gains

+DYLQJ�DFFHSWHG�WKH�JHQHUDO�SULQFLSOH�WKDW�H[WLQJXLVKPHQW�JDLQV�VKRXOG�EH

WD[HG��WKH�TXHVWLRQ�WKHQ�DULVHV�RI�KRZ�WR�EULQJ�H[WLQJXLVKPHQW�JDLQV�WR�WD[�

7ZR�EURDG�DSSURDFKHV�DUH�SRVVLEOH���([WLQJXLVKPHQW�JDLQV�FRXOG�EH�WD[HG�E\
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LQFOXVLRQ�LQ�WD[DEOH�LQFRPH�RU�E\�DSSOLFDWLRQ�DJDLQVW�FXUUHQW�RU�IXWXUH�WD[

GHGXFWLRQV�

Including extinguishment gains in taxable income

7D[LQJ�H[WLQJXLVKPHQW�JDLQV�E\�LQFOXVLRQ�LQ�WD[DEOH�LQFRPH�LV�WKH�PRVW�UREXVW

DSSURDFK���)LUVW��LW�EULQJV�WKH�HFRQRPLF�JDLQV�WR�DFFRXQW�ZKHQ�WKH\�DUH

UHDOLVHG���7KLV�OLPLWV�WKH�DELOLW\�RI�WD[SD\HUV�WR�VWUXFWXUH�WD[�GHIHUUDO�RU�WD[

PLWLJDWLRQ�DURXQG�WKH�H[WLQJXLVKPHQW�RI�D�OLDELOLW\���6HFRQG��LW�SURGXFHV

V\PPHWULFDO�WUHDWPHQW�EHWZHHQ�GHEWRUV�DQG�FUHGLWRUV���:KHQHYHU�D�GHEWRU

PDNHV�D�JDLQ�RQ�WKH�H[WLQJXLVKPHQW�RI�D�OLDELOLW\��D�FUHGLWRU�PDNHV�D

FRUUHVSRQGLQJ�ORVV���&UHGLWRUV�FDQ�JHQHUDOO\�GHGXFW�WKHLU�ORVVHV�

,QFOXVLRQ�LQ�WD[DEOH�LQFRPH�LV�DOVR�EURDGO\�LQ�OLQH�ZLWK�WKH�DSSURDFK�WR�WD[LQJ

H[WLQJXLVKPHQW�JDLQV�DGRSWHG�LQ�1HZ�=HDODQG��WKH�8QLWHG�.LQJGRP�DQG�WKH

8QLWHG�6WDWHV�

7KH�GLVDGYDQWDJH�RI�LQFOXGLQJ�H[WLQJXLVKPHQW�JDLQV�LQ�WD[DEOH�LQFRPH�LV�WKDW�LW

FDQ�FDXVH�VRPH�GHEWRUV�FDVK�IORZ�GLIILFXOWLHV���7KH�HFRQRPLF�JDLQ�LV�QRW

PDWFKHG�E\�D�FRUUHVSRQGLQJ�FDVK�LQIORZ�

Applying extinguishment gains against tax deductions

7KH�DOWHUQDWLYH�DSSURDFK�LV�WR�DSSO\�H[WLQJXLVKPHQW�JDLQV�DJDLQVW�FXUUHQW�RU

IXWXUH�WD[�GHGXFWLRQV�RU�RWKHU�EHQHILWV���7KLV�LV�OHVV�OLNHO\�WR�FDXVH�GHEWRUV�FDVK

IORZ�GLIILFXOWLHV���8QGHU�WKLV�DSSURDFK��WD[�GHGXFWLRQV�WKDW�ZRXOG�RWKHUZLVH�EH

FODLPHG�E\�WKH�GHEWRU��IRU�H[DPSOH��DULVLQJ�IURP�WD[�ORVVHV�RU�GHSUHFLDWLRQ

DOORZDQFHV��DUH�UHGXFHG�WR�WKH�H[WHQW�WKDW�D�OLDELOLW\�LV�H[WLQJXLVKHG�

$V�GLVFXVVHG�LQ�&KDSWHU���RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV�����������WKHUH

DUH�WZR�SRVVLEOH�ZD\V�RI�DSSO\LQJ�H[WLQJXLVKPHQW�JDLQV�DJDLQVW�FXUUHQW�RU

IXWXUH�WD[�GHGXFWLRQV�

� 2QH�PHWKRG�LV�WR�DSSO\�H[WLQJXLVKPHQW�JDLQV�WR�UHGXFH�IXWXUH�WD[
GHGXFWLRQV�LQ�DFFRUGDQFH�ZLWK�D�VHW�RI�GHWDLOHG�RUGHULQJ�UXOHV���7KLV�LV

DGRSWHG�LQ�WKH�H[LVWLQJ�FRPPHUFLDO�GHEW�IRUJLYHQHVV�SURYLVLRQV��WKH�&')

PHWKRG��

� 7KH�RWKHU�PHWKRG�LV�WR�FODZ�EDFN�ZULWH�RII�DOORZDQFHV�RU�UHGXFH�WKH�WD[
YDOXHV�RI�DVVHWV�WKDW�FDQ�EH�OLQNHG�WR�DQ�H[WLQJXLVKHG�OLDELOLW\��WKH

H[SHQGLWXUH�UHFRXSPHQW�PHWKRG��

%RWK�WKH�&')�DQG�H[SHQGLWXUH�UHFRXSPHQW�PHWKRGV�FDQ�UHVXOW�LQ�VLJQLILFDQW

WD[�GHIHUUDO���7D[DWLRQ�RI�WKH�JDLQ�LV�JHQHUDOO\�GHSHQGHQW�RQ�WKH�WLPLQJ�RI

GHGXFWLRQV���7KLV�PHDQV�JDLQV�FDQ�EH�GHIHUUHG��SRVVLEO\�LQGHILQLWHO\��ZLWK

FRQVHTXHQWLDO�LQHIILFLHQFLHV���)RU�H[DPSOH��DSSOLFDWLRQ�RI�D�JDLQ�WR�UHGXFH�WKH

WD[�YDOXH�RI�DQ�DVVHW�ZRXOG�JLYH�D�GHEWRU�DQ�LQFHQWLYH�WR�UHWDLQ�WKDW�DVVHW�
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)XUWKHU��WKH�H[SHQGLWXUH�UHFRXSPHQW�PHWKRG�LV�UHOLDQW�RQ�FRPSOH[�WUDFLQJ

SURYLVLRQV�WKDW�ZRXOG�EH�KDUG�WR�DSSO\�DQG�RSHQ�WR�PDQLSXODWLRQ���7U\LQJ�WR

OLQN�H[WLQJXLVKPHQW�JDLQV�WR�SDUWLFXODU�H[SHQGLWXUHV�LV�GLIILFXOW�EHFDXVH�RI�WKH

IXQJLELOLW\�RI�PRQH\�

2Q�EDODQFH��LQFOXVLRQ�LQ�WD[DEOH�LQFRPH�VWDQGV�RXW�DV�WKH�VRXQGHVW

DSSURDFK�³�SDUWLFXODUO\�LQ�HQKDQFLQJ�VWUXFWXUDO�LQWHJULW\�³�DQG�WKH�5HYLHZ

FRQVLGHUV�WKDW�LW�VKRXOG�EH�WKH�JHQHUDO�UXOH�IRU�WKH�WD[DWLRQ�RI�H[WLQJXLVKPHQW

JDLQV���$V�D�PDMRU�H[FHSWLRQ��KRZHYHU��WKH�5HYLHZ�DOVR�UHFRJQLVHV�WKDW�VXFK�D

UXOH�FRXOG�KDYH�DQ�DGYHUVH�LPSDFW�RQ�GHEWRUV�WKDW�DUH�LQ�ILQDQFLDO�GLVWUHVV�

Financial distress

&RPPHUFLDO�GHFLVLRQ�PDNLQJ�FDQ�LQYROYH�FUHGLWRUV�HQWHULQJ�LQWR�DUUDQJHPHQWV

ZLWK�GHEWRUV�WR�VHWWOH�OLDELOLWLHV�IRU�SD\PHQW�RI�OHVV�WKDQ�WKH�IXOO�DPRXQW�RZLQJ�

7\SLFDOO\�WKHVH�DUUDQJHPHQWV�DUH�GHVLJQHG�WR�HQKDQFH�WKH�ORQJ�WHUP�YLDELOLW\�RI

D�GHEWRU�E\�SXWWLQJ�LW�LQ�D�SRVLWLRQ�WR�WUDGH�RXW�RI�LWV�ILQDQFLDO�GLIILFXOWLHV�

,Q�WKHVH�FLUFXPVWDQFHV��WKH�WULJJHULQJ�RI�DQ�LPPHGLDWH�WD[�OLDELOLW\�LQ�WKH�KDQGV

RI�WKH�GHEWRU�RQ�WKH�H[WLQJXLVKPHQW�RI�WKH�OLDELOLW\�FRXOG�IUXVWUDWH�WKH

QHJRWLDWLRQ�RI�VHWWOHPHQWV�DOWRJHWKHU���7KHUH�LV��WKHUHIRUH��D�FDVH�IRU�GHIHUULQJ

WKH�WD[DWLRQ�RI�H[WLQJXLVKPHQW�JDLQV�WKDW�DULVH�ZKHQ�D�FUHGLWRU�PDNHV�D�ERQD

ILGH�FRPPHUFLDO�GHFLVLRQ�WR�IRUJLYH�D�OLDELOLW\�EDVHG�RQ�WKH�GHEWRU·V�LQDELOLW\�WR

SD\�

,Q�WKHVH�FDVHV��WKH�&')�PHWKRG�RI�DSSO\LQJ�H[WLQJXLVKPHQW�JDLQV�WR�UHGXFH

IXWXUH�WD[�GHGXFWLRQV�UHSUHVHQWV�DQ�DSSURSULDWH�DSSURDFK��SURYLGHG�WKDW

XQDSSOLHG�JDLQV�DUH�FDUULHG�IRUZDUG�IURP�\HDU�WR�\HDU���$Q�H[FHSWLRQ�WR�WKLV

ZRXOG�EH�LQ�WKH�FDVH�RI�EDQNUXSWF\���7R�HQVXUH�D�IUHVK�VWDUW��XQDSSOLHG

H[WLQJXLVKPHQW�JDLQV�ZLOO�EH�GLVUHJDUGHG�RQ�GLVFKDUJH�IURP�EDQNUXSWF\�

'HWHUPLQLQJ�WKH�VFRSH�RI�WKH�ILQDQFLDO�GLVWUHVV�H[FHSWLRQ�LV�SUREOHPDWLF

EHFDXVH�ZKDW�LV�¶ILQDQFLDO�GLVWUHVV·�PD\�GHSHQG�RQ�VXEMHFWLYH�FRPPHUFLDO

IDFWRUV���7R�FRXQWHU�SRVVLEOH�DEXVH��WKH�FRQFHVVLRQ�ZLOO�EH�FDUHIXOO\�WDUJHWHG

RQO\�WR�DSSO\�ZKHUH�D�GHFLVLRQ�WR�IRUJLYH�LV�PDGH�RQ�D�QRQ�WD[�FRPPHUFLDO

EDVLV�DQG�ZKHUH�WKH�GHEWRU�LV�LQ�JHQXLQH�ILQDQFLDO�GLVWUHVV���7R�TXDOLI\�IRU

FRQFHVVLRQDO�WUHDWPHQW��IRUJLYHQHVV�ZRXOG�QHHG�WR�EH�E\�IRUPDO��H[HFXWHG

DJUHHPHQW�EHWZHHQ�QRQ�UHODWHG�SDUWLHV�GHDOLQJ�RQ�DQ�DUP·V�OHQJWK�EDVLV�

0RUHRYHU��WKH�H[FHSWLRQ�VKRXOG�EH�DYDLODEOH�RQO\�ZKHUH�WKHUH�LV�GLUHFW�QH[XV

EHWZHHQ�D�FUHGLWRU·V�GHFLVLRQ�WR�IRUJLYH�D�OLDELOLW\�DQG�WKH�GHEWRU·V�LQFDSDFLW\�WR

SD\���7R�LOOXVWUDWH��WKLV�PHDQV�WKDW�WKH�H[FHSWLRQ�VKRXOG�QRW�EH�DYDLODEOH�WR�D

GHEWRU��RWKHUZLVH�LQ�JRRG�ILQDQFLDO�KHDOWK��ZKR�LV�DEOH�WR�H[WLQJXLVK�D�OLDELOLW\

IRU�OHVV�WKDQ�IXOO�YDOXH�EHFDXVH�WKH�FUHGLWRU·V�UHFRXUVH�LV�OLPLWHG�WR�DQ�DVVHW�WKDW

KDV�KDSSHQHG�WR�IDOO�LQ�YDOXH�
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Limited recourse debt

:KHUH�DVVHWV�ILQDQFHG�E\�H[WLQJXLVKHG�OLDELOLWLHV�DUH�VXEMHFW�WR�FDSLWDO�ORVV

TXDUDQWLQLQJ��DQ�LVVXH�DULVHV�ZKHWKHU�WKH�H[WLQJXLVKPHQW�JDLQ�VKRXOG�EH�WUHDWHG

DV�D�FDSLWDO�JDLQ�IRU�WD[�SXUSRVHV�

7DNH�WKH�H[DPSOH�RI�DQ�LQGLYLGXDO�ZKR�ERUURZV�WR�EX\�VKDUHV���$VVXPH�WKH

VKDUHV�VXEVHTXHQWO\�IDOO�LQ�YDOXH�DQG�WKH�GHEW�LV�IRUJLYHQ���8QGHU�WKH�JHQHUDO

UXOH��WKH�JDLQ�RQ�WKH�H[WLQJXLVKPHQW�RI�WKH�OLDELOLW\�ZRXOG�EH�LQFOXGHG�LQ

WD[DEOH�LQFRPH���&RQYHUVHO\��WKH�ORVV�RQ�WKH�VKDUHV�ZRXOG�EH�TXDUDQWLQHG�IRU

RIIVHW�DJDLQVW�JDLQV�RQ�DVVHWV�UHFHLYLQJ�FDSLWDO�JDLQV�DQG�ORVV�TXDUDQWLQLQJ

WUHDWPHQW��RU�FROOHFWLEOHV�DQG�RWKHU�DVVHWV�KHOG�E\�WKH�LQGLYLGXDO�ZKROO\�RU

SXUHO\�IRU�SULYDWH�SXUSRVHV��VHH�5HFRPPHQGDWLRQ������G�����:LWKRXW�D�VSHFLILF

FKDUDFWHU�PDWFKLQJ�UXOH��WKH�H[WLQJXLVKPHQW�JDLQ�FRXOG�QRW�LWVHOI�EH�RIIVHW

DJDLQVW�WKH�FDSLWDO�ORVV�

$V�QRWHG��EHFDXVH�RI�WKH�IXQJLELOLW\�RI�GHEW��D�EODQNHW�UXOH�UHTXLULQJ�WKH

PDWFKLQJ�RI�H[WLQJXLVKPHQW�JDLQV�RU�GHEW�WR�ORVVHV�RQ�DVVRFLDWHG�DVVHWV�ZRXOG

EH�YHU\�GLIILFXOW�WR�DGPLQLVWHU���7UDFLQJ�LV�QRW�DQ�LVVXH��KRZHYHU��ZKHUH�D

OLPLWHG�UHFRXUVH�GHEW�LV�XVHG�WR�ILQDQFH�WKH�DFTXLVLWLRQ�RI�SURSHUW\��WR�ZKLFK

WKH�OHQGHU·V�UHFRXUVH�LV�FRQILQHG����,Q�VXFK�FDVHV�WKHUH�LV�D�FOHDU�QH[XV�EHWZHHQ

WKH�ERUURZLQJ�DQG�WKH�XQGHUO\LQJ�SURSHUW\���0DWFKLQJ�ZLOO�WKHUHIRUH�EH

XQGHUWDNHQ�E\�WUHDWLQJ�H[WLQJXLVKPHQW�JDLQV�DV�FDSLWDO�JDLQV�WR�WKH�H[WHQW�WKDW

WKH�ORVV�RQ�DVVHWV�ILQDQFHG�RQ�D�OLPLWHG�UHFRXUVH�EDVLV�LV�VXEMHFW�WR�FDSLWDO�ORVV

TXDUDQWLQLQJ�

Natural love and affection

$�VHSDUDWH�LVVXH�LV�ZKHWKHU�JDLQV�DULVLQJ�RQ�EXVLQHVV�OLDELOLWLHV�H[WLQJXLVKHG�IRU

UHDVRQV�RI�QDWXUDO�ORYH�DQG�DIIHFWLRQ�RU�E\�WHVWDPHQWDU\�GLVSRVLWLRQ�VKRXOG�EH

WD[HG�

2Q�RQH�YLHZ��WKH�FRVWV�DVVRFLDWHG�ZLWK�WKHVH�OLDELOLWLHV�DUH�GHGXFWLEOH

LUUHVSHFWLYH�RI�WKH�VRXUFH�RI�WKH�ILQDQFH���7DNHQ�LQ�WKDW�FRQWH[W��JDLQV�DULVLQJ

RQ�DOO�EXVLQHVV�OLDELOLWLHV�VKRXOG�EH�WD[HG�

7KH�FRQWUDU\�DUJXPHQW�LV�EDVHG�RQ�DQ�DQDORJ\�ZLWK�WKH�JLIWLQJ�SURYLVLRQV���$

IRUJLYHQHVV�LQ�VXFK�FLUFXPVWDQFHV�LV�FRPSDUDEOH�WR�D�JLIW�DQG�XQOLNHO\�WR�JLYH

ULVH�WR�DQ�DOORZDEOH�ORVV�LQ�WKH�KDQGV�RI�WKH�FUHGLWRU���,W�ZRXOG�QRW�WKHUHIRUH�EH

DSSURSULDWH�WR�WD[�WKH�FRUUHVSRQGLQJ�JDLQ�LQ�WKH�KDQGV�RI�WKH�GHEWRU���2Q

EDODQFH�WKLV�LV�FRQVLGHUHG�WR�EH�WKH�EHWWHU�YLHZ�

+HQFH��ZKHUH�D�OLDELOLW\�LV�IRUJLYHQ�IRU�UHDVRQV�RI�QDWXUDO�ORYH�DQG�DIIHFWLRQ�RU

E\�WHVWDPHQWDU\�GLVSRVLWLRQ��WKH�GHEWRU�ZLOO�EH�WUHDWHG�DV�KDYLQJ�UHSDLG�WKH

FUHGLWRU�WKH�DPRXQW�RI�WKH�OLDELOLW\�WKDW�LV�RXWVWDQGLQJ���2Q�WKLV�DSSURDFK

IRUJLYHQHVV�ZLOO�QRW�JLYH�ULVH�WR�D�JDLQ�LQ�WKH�KDQGV�RI�WKH�GHEWRU��QRU�ZLOO�LW

JLYH�ULVH�WR�D�FRUUHVSRQGLQJ�ORVV�LQ�WKH�KDQGV�RI�WKH�FUHGLWRU�
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Towards single recognition of losses

Recommendation

6.9 Duplication of realised losses  

Repair continuity of ownership test

�D� 7KDW�WKH�GHIHFWV�LQ�WKH�FRQWLQXLW\�RI�RZQHUVKLS�WHVW�FXUUHQWO\

DSSO\LQJ�WR�FRPSDQLHV·�WD[�ORVVHV�EH�UHPRYHG�VR�WKDW��IRU�ORVVHV

FODLPHG�DIWHU�WKH�GDWH�RI�DQQRXQFHPHQW��WKH�WHVW�LV�VDWLVILHG�RQO\�LI

D�FRPSDQ\·V�PDMRULW\�XQGHUO\LQJ�RZQHUVKLS�LV�PDLQWDLQHG

WKURXJKRXW�WKH�SHULRG�IURP�WKH�WLPH�WKH�WD[�ORVV�ZDV�LQFXUUHG�WR

WKH�WLPH�WKH�ORVV�LV�FODLPHG�

Retain same business test

�E� 7KDW�WKH�VDPH�EXVLQHVV�WHVW�EH�UHWDLQHG��VXEMHFW�WR�WKH�UHPRYDO�RI

LQWHU�HQWLW\�ORVV�PXOWLSOLFDWLRQ�

,Q�&KDSWHU����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�RSWLRQV�DUH�SURYLGHG�IRU�GHDOLQJ

ZLWK�ORVV�DQG�JDLQ�GXSOLFDWLRQ���,OOXVWUDWLRQV�RI�ORVV�GXSOLFDWLRQ�DUH�JLYHQ�LQ

([DPSOHV������WR������LQ�WKDW�FKDSWHU���%URDGO\��GXSOLFDWLRQ�DULVHV�EHFDXVH

ORVVHV�DQG�JDLQV�RQ�DVVHWV�DUH�UHIOHFWHG�LQ�WKH�YDOXH�RI�PHPEHUVKLS�LQWHUHVWV�LQ

DQ�HQWLW\�WKDW�KROGV�WKRVH�DVVHWV�³�ZKLOH�WKH�WD[�YDOXH�RI�WKH�PHPEHUVKLS

LQWHUHVWV�UHPDLQV�XQFKDQJHG���/RVVHV�DQG�JDLQV�RQ�WKH�VDOH�RI�PHPEHUVKLS

LQWHUHVWV�LQ�DQ�HQWLW\�DUH�GXSOLFDWHG�ZKHQ�WKH�HQWLW\�LV�DOVR�DOORZHG�WKH�ORVVHV�RU

WD[HG�RQ�WKH�JDLQV�DULVLQJ�IURP�GLVSRVDO�RI�WKH�DVVHWV���,Q�HQWLW\�FKDLQV�WKHUH

FDQ�EH�PXOWLSOH�OD\HUV�RI�GXSOLFDWLRQ�

Continuity of ownership test

:KHUH�D�FRPSDQ\�KDV�FDUU\�IRUZDUG�WD[�ORVVHV��WKH�FRQWLQXLW\�RI�RZQHUVKLS

WHVW�ZRXOG�SUHYHQW�VXEVWDQWLDO�GXSOLFDWLRQ�VXEMHFW�WR�WKH�VDPH�EXVLQHVV�WHVW��E\

GHQ\LQJ�WKH�ORVV�WR�WKH�FRPSDQ\�ZKHUH�WKHUH�KDV�EHHQ�D�FKDQJH�LQ�WKH

FRPSDQ\·V�PDMRULW\�XQGHUO\LQJ�RZQHUVKLS���%URDGO\��WKH�H[LVWLQJ�FRQWLQXLW\�RI

RZQHUVKLS�WHVW�LV�VDWLVILHG�LI�WKH�PDMRULW\�RZQHUVKLS�RI�D�FRPSDQ\�LQ�D�ORVV�\HDU

LV�WKH�VDPH�DV�LQ�WKH�\HDU�LQ�ZKLFK�WKH�ORVV�LV�VRXJKW�WR�EH�XVHG�WR�UHGXFH

WD[DEOH�LQFRPH�

7KH�FXUUHQW�WHVW�KDV�WZR�GHIHFWV���)LUVW��LW��GRHV�QRW�UHTXLUH�FRQWLQXRXV

PDMRULW\�VKDUHKROGLQJ���7KLV�GHIHFW�FRXOG�DOORZ�D�ORVV�WR�EH�FRPSOHWHO\

GXSOLFDWHG�E\�D�VKDUHKROGHU�VHOOLQJ�LWV�����SHU�FHQW�HTXLW\�LQWHUHVW�WR�FU\VWDOOLVH

D�WD[�ORVV���7KH�VKDUHKROGHU�FRXOG�WKHQ�UHVWRUH�LWV�PDMRULW\�RZQHUVKLS�VWDWXV�LQ

WKH�FRPSDQ\�E\�UHDFTXLULQJ�LWV�VKDUHV�ZKHQ�WKH�FRPSDQ\�VHHNV�WR�FODLP�WKH

GXSOLFDWH�ORVV���6HFRQGO\��WKHUH�LV�QR�UHTXLUHPHQW�WR�WHVW�IRU�SURSRUWLRQDWH

FKDQJHV�LQ�VKDUHKROGLQJ�DPRQJ�D�FRQWLQXLQJ�JURXS���7KLV�GHIHFW�FRXOG�DOORZ�D
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UHDOLVHG�ORVV�WR�EH�DOPRVW�FRPSOHWHO\�GXSOLFDWHG�E\�DQ�HTXLW\�RZQHU��VD\��VHOOLQJ

GRZQ�LWV�LQWHUHVW�IURP����SHU�FHQW�WR���SHU�FHQW���7DEOH������RQ�SDJH�����RI

$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LOOXVWUDWHV�WKLV�IODZ�³�DV�ZHOO�DV�WKH�UHPHG\�UHIOHFWHG

LQ�WKH�UHFRPPHQGDWLRQ���5HFRPPHQGDWLRQ�����D��ZLOO�DGGUHVV�ERWK�WKHVH�IODZV�

&XUUHQW�WUDFLQJ�UXOHV�ZLOO�FRQWLQXH�WR�SURWHFW�OLVWHG�SXEOLF�FRPSDQLHV�DQG�WKHLU

ZKROO\�RZQHG�VXEVLGLDULHV�IURP�KDYLQJ�WR�PRQLWRU�WKHLU�VKDUHKROGLQJV�RQ�D

GDLO\�EDVLV���%URDGO\��WKHVH�HQWLWLHV�DUH�UHTXLUHG�WR�WHVW�WKHLU�VKDUHKROGLQJV�RQO\

DQQXDOO\�³�XQOHVV�WKHUH�LV�DQ�DEQRUPDO�WUDGH�LQ�WKHLU�VKDUHV�

Same business test

7KH�VDPH�EXVLQHVV�WHVW�DOORZV�D�FRPSDQ\�ZKRVH�PDMRULW\�XQGHUO\LQJ

RZQHUVKLS�KDV�FKDQJHG�WR�FDUU\�IRUZDUG�LWV�WD[�ORVVHV�ZKHUH�WKH�FRPSDQ\

FRQWLQXHV�WR�FDUU\�RQ�WKH�VDPH�EXVLQHVV�³�HYHQ�DIWHU�WKH�VKDUHKROGHUV�RI�WKH

FRPSDQ\�VHOO�WKH�FRPSDQ\�WR�RWKHU�WD[SD\HUV�WR�UHDOLVH�WKH�ORVV�UHIOHFWHG�LQ�WKH

YDOXH�RI�WKH�FRPSDQ\·V�VKDUHV���,Q�WKHVH�FLUFXPVWDQFHV��KRZHYHU��ORVV

GXSOLFDWLRQ�PD\�EH�WHPSRUDU\�ZKHUH�WKH�ORVVHV�DUH�DSSOLHG�WR�UHGXFH

VXEVHTXHQW�SURILWV�HDUQHG�LQ�WKH�FRPSDQ\���7KH�GXSOLFDWLRQ�ZRXOG�EH�UHYHUVHG

LI�WKH�SURILWV�IUHHG�IURP�WD[�E\�WKH�ORVVHV�DUH�GLVWULEXWHG�RU�LI�WKH�FRPSDQ\�LV

VROG���7KH�5HYLHZ�FRQVLGHUV�WKDW�WKH�SUREOHPV�DULVLQJ�IURP�WKH�SRWHQWLDOO\

WHPSRUDU\�GXSOLFDWLRQ�RI�ORVVHV�GR�QRW�MXVWLI\�WKH�DGYHUVH�LPSDFW�RQ

FRQWLQXLQJ�LQGLYLGXDO�VKDUHKROGHUV�RI�GHQ\LQJ�WKH�ORVV�FDUU\�IRUZDUG�LQ�FDVHV

ZKHUH�EXVLQHVVHV�VDWLVI\�WKH�VDPH�EXVLQHVV�WHVW�

7KH�SRVVLELOLW\�RI�PXOWLSOLFDWLRQ�RI�WKH�ORVV�QHHGV�WR�EH�DGGUHVVHG��KRZHYHU�

ZKHUH�HQWLWLHV�DUH�LQWHUSRVHG�EHWZHHQ�LQGLYLGXDO�VKDUHKROGHUV�DQG�D�ORVV�HQWLW\

�DQ�HQWLW\�ZLWK�UHDOLVHG�RU�XQUHDOLVHG�WD[�ORVVHV����/RVVHV�RQ�WKH�PHPEHUVKLS

LQWHUHVWV�LQ�WKH�LQWHUSRVHG�HQWLWLHV�ZLOO�EH�GHQLHG�WR�WKH�H[WHQW�RI�WKH�WD[�ORVVHV

LQ�WKH�ORVV�HQWLW\���7KDW�LV�LOOXVWUDWHG�LQ�)LJXUH�������7KLV�ZLOO�SUHYHQW

PXOWLSOLFDWLRQ�RI�ORVVHV�XS�DQ�HQWLW\�FKDLQ���7KH�WD[�YDOXH�RI�DQ\�LQWHU�HQWLW\

PHPEHUVKLS�LQWHUHVWV�LQ�D�ORVV�HQWLW\�ZLOO�EH�UHGXFHG�E\�WKH�ORVV�HQWLW\·V�UHDOLVHG

DQG�XQUHDOLVHG�WD[�ORVVHV��QHW�RI�XQUHDOLVHG�JDLQV��ZKHQ�WKHUH�LV�D�FKDQJH�LQ�WKH

ORVV�HQWLW\·V�PDMRULW\�XQGHUO\LQJ�RZQHUVKLS���7KH�UHGXFWLRQ�LQ�WD[�YDOXH�ZLOO�EH

PDGH�LQ�UHVSHFW�RI�GLUHFW�DQG�LQGLUHFW�LQWHUHVWV�LQ�WKH�ORVV�HQWLW\���7KH

UHTXLUHPHQW�WR�UHGXFH�WD[�YDOXHV�PD\�EH�QHJDWHG�WR�WKH�H[WHQW�WKDW�LW�FDQ�EH

GHPRQVWUDWHG�WKDW�WKH�ORVV�DVVHW�KDV�QRW�LPSDFWHG�RQ�WKH�PDUNHW�YDOXH�RI�WKH

LQWHUHVWV�LQ�WKH�HQWLW\�
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Figure 6.1 Removing inter-entity losses

Shareholder

Shareholder

Before disposal

Entities disposed of at each level

Company 1
MV $0

Company 2
MV $0

Company 1
MV $0

Company 3
MV $0

Company 4
MV $0

Company 2
MV $0

Company 4
MV $0

Company 3
MV $0

$100

Tax loss $100

No loss

No loss

No loss

Tax loss $100
(subject to SBT)

8QGHU�WKH�QHZ�HQWLW\�WD[�UHJLPH��WKH�DSSOLFDWLRQ�RI�WKH�DPHQGHG�FRQWLQXLW\�RI

RZQHUVKLS�WHVW�DQG�WKH�VDPH�EXVLQHVV�WHVW�ZLOO�H[WHQG�WR�DOO�RWKHU�HQWLWLHV

VXEMHFW�WR�WKDW�UHJLPH��VHH�6HFWLRQ�������6HFWLRQ����FRQWDLQV�D�GLVFXVVLRQ�RI

KRZ�WKH�GXSOLFDWLQJ�RI�ORVVHV�ZLOO�EH�SUHYHQWHG�ZLWKLQ�FRQVROLGDWHG�JURXSV

WKURXJK�WKH�GHVLJQ�RI�WKH�FRQVROLGDWLRQ�UHJLPH�

Recommendation
6.10 Duplication of unrealised losses

7KDW��ZKHUH�WKHUH�LV�D�FKDQJH�LQ�DQ�HQWLW\·V�PDMRULW\�XQGHUO\LQJ

RZQHUVKLS�DIWHU�WKH�GDWH�RI�DQQRXQFHPHQW��ORVVHV�VXEVHTXHQWO\�UHDOLVHG

RQ�DVVHWV�KHOG�DW�WKH�WLPH�RI�RZQHUVKLS�FKDQJH�EH�PDGH�VXEMHFW�WR�WKH

VDPH�EXVLQHVV�WHVW�

�L� WR�WKH�H[WHQW�RI�WKH�QHW�XQUHDOLVHG�ORVV�RI�WKHVH�DVVHWV�UHODWLQJ�WR

WKH�SHULRG�EHIRUH�WKH�FKDQJH��DQG

�LL� VXEMHFW�WR�5HFRPPHQGDWLRQ�����E��FRQFHUQLQJ�WKH�UHPRYDO�RI

LQWHU�HQWLW\�ORVV�PXOWLSOLFDWLRQ�

%RWK�WKH�FXUUHQW�FRQWLQXLW\�RI�RZQHUVKLS�WHVW�DQG�WKH�VDPH�EXVLQHVV�WHVW�DSSO\

RQO\�WR�UHDOLVHG�ORVVHV���7KHVH�UXOHV�PD\�EH�FLUFXPYHQWHG�ZKHUH�HQWLWLHV�DUH
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VROG�ZLWK�XQUHDOLVHG�ORVVHV���7KH�UHFRPPHQGHG�DSSURDFK�ZLOO�DOLJQ�WKH

WUHDWPHQW�RI�XQUHDOLVHG�ORVVHV�ZLWK�UHDOLVHG�ORVVHV�

Example 6.1 Unrealised losses subject to same business test

2Q�FKDQJH�RI�PDMRULW\�RZQHUVKLS��(QWLW\�;�KROGV�$VVHW�$�DQG�$VVHW�%��¶DW�

DFTXLVLWLRQ·�DVVHWV��ZLWK�WKH�IROORZLQJ�DWWULEXWHV�

$VVHW�$� 7D[�YDOXH ����

0DUNHW�YDOXH ���

�8QUHDOLVHG�ORVV�RQ�DVVHW�LV�����

$VVHW�%� 7D[�YDOXH ����

0DUNHW�YDOXH ����

�8QUHDOLVHG�JDLQ�RQ�DVVHW�LV�����

6WHS��� &DOFXODWH�WKH�QHW�XQUHDOLVHG�ORVV�RQ�FKDQJH�RI�RZQHUVKLS�

7KH�QHW�XQUHDOLVHG�ORVV  ����OHVV����

 ���

6WHS��� :KHQ�¶DW�DFTXLVLWLRQ·�DVVHWV�DUH�VXEVHTXHQWO\�VROG��DQ\�ORVV�RQ

WKRVH�DVVHWV�ZLOO�EH�VXEMHFW�WR�WKH�VDPH�EXVLQHVV�WHVW��6%7��WR�WKH

H[WHQW�RI�WKH�QHW�XQUHDOLVHG�ORVV�FDOFXODWHG�LQ�6WHS���

6D\��$VVHW�$�LV�HYHQWXDOO\�VROG�IRU�����

7KH�ORVV�RQ�WKH�DVVHW�VXEMHFW�WR�6%7  � ������WD[�YDOXH��OHVV����

 ���

6D\��$VVHW�%�LV�DOVR�HYHQWXDOO\�VROG�IRU������

7KH�ORVV�RQ�WKH�DVVHW  � �����OHVV�����

 ���

2QO\�����RI�WKH�����ORVV�RQ�$VVHW�%�ZLOO�EH�VXEMHFW�WR�WKH�6%7���7KLV�LV

EHFDXVH�WKH�QHW�XQUHDOLVHG�ORVV�RI�$VVHWV�$�DQG�%�DW�WKH�WLPH�RI�RZQHUVKLS

FKDQJH�LV������FDOFXODWHG�LQ�6WHS����

6WHS��� :KHQ�WKH�HQWLW\�VHHNV�WR�FODLP�D�ORVV�VXEMHFW�WR�WKH�6%7�IURP

6WHS����WKH�ORVV�ZLOO�RQO\�EH�DYDLODEOH�LI�WKH�6%7�LV�VDWLVILHG�LQ�WKH�\HDU

RI�FODLP�DQG�WKH�\HDU�LQ�ZKLFK�RZQHUVKLS�LQ�WKH�HQWLW\�FKDQJHG�

7KH�����ORVV�LV�DOORZHG�LI�WKH�HQWLW\�FDUULHV�RQ�WKH�VDPH�EXVLQHVV�LQ�WKH�\HDU

RI�FODLP�DV�LQ�WKH�\HDU�RI�RZQHUVKLS�FKDQJH�
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7KH�DSSURDFK�LV�D�PRGLILFDWLRQ�RI�WKH�&DQDGLDQ�EDVHG�PRGHO�SUHVHQWHG�LQ

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV������������7KH�PRGLILFDWLRQ�LV�FRQVLVWHQW�ZLWK

5HFRPPHQGDWLRQ�����E��WR�UHWDLQ�WKH�VDPH�EXVLQHVV�WHVW�IRU�UHDOLVHG�ORVVHV�

%RWK�PRGHOV�SUHVHQWHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV����������FRXOG�KDYH

EHHQ�PRGLILHG�WR�DOLJQ�WKH�WUHDWPHQW�RI�XQUHDOLVHG�ORVVHV�ZLWK�UHDOLVHG�ORVVHV�

7KH�PRGLILHG�&DQDGLDQ�EDVHG�PRGHO�ZLOO�EH�UHODWLYHO\�HDVLHU�WR�FRPSO\�ZLWK

DQG�DGPLQLVWHU�HYHQ�WKRXJK�DVVHWV�ZLOO�EH�UHTXLUHG�WR�EH�YDOXHG�DW�WKH�WLPH�RI�D

FKDQJH�LQ�PDMRULW\�XQGHUO\LQJ�RZQHUVKLS�

,WV�RSHUDWLRQ�LV�LOOXVWUDWHG�LQ�([DPSOH�������)RFXV�JURXS�PHPEHUV�JHQHUDOO\

VXSSRUWHG�WKH�&DQDGLDQ�EDVHG�PRGHO�DV�SUHVHQWHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

7KH�8QLWHG�.LQJGRP�EDVHG�PRGHO�LV�PRUH�DUELWUDU\�DQG�LPSUHFLVH��DQG�ZRXOG

UHTXLUH�PRUH�H[WHQVLYH�UHFRUG�NHHSLQJ�

Recommendation

6.11 Loss cascading

Removal of grouping provisions to mitigate loss cascading

�D� 7KDW�ORVV�WUDQVIHU�DQG�DVVHW�UROORYHU�FRQFHVVLRQV�FXUUHQWO\�DSSO\LQJ

WR�WUDQVIHUV�EHWZHHQ�HQWLWLHV�EH�UHPRYHG�ZKHQ�FRQVROLGDWHG�WD[

WUHDWPHQW�IRU�ZKROO\�RZQHG�HQWLW\�JURXSV��VHH�6HFWLRQ�����LV

LPSOHPHQWHG�

Disposal of loss assets within majority owned groups

�E� 7KDW�ORVVHV�QRW�EH�UHDOLVHG�DV�D�UHVXOW�RI�WKH�GLVSRVDO�RI�¶ORVV�DVVHWV·

E\�RQH�HQWLW\�WR�DQRWKHU�LQ�WKH�VDPH�PDMRULW\�RZQHG�JURXS��DQG

WD[�YDOXHV�RI�WKH�DVVHWV�UHPDLQ�XQFKDQJHG��

/RVV�FDVFDGLQJ�RFFXUV�ZKHUH�ORVVHV�DUH�GXSOLFDWHG�WKURXJK�D�FKDLQ�RI

FRPSDQLHV�VR�WKDW�PXOWLSOH�ORVVHV�DUH�DOORZHG�WR�WKH�VDPH�JURXS���/RVV

FDVFDGLQJ�LV�IDFLOLWDWHG�E\�WKH�H[LVWHQFH�RI�FRPSDQ\�JURXSLQJ�SURYLVLRQV

�UHODWLQJ�WR�ORVV�WUDQVIHUV�DQG�DVVHW�UROORYHUV��DQG�WKH�UHFRJQLWLRQ�RI

LQWUD�JURXS�PHPEHUVKLS�LQWHUHVWV�DV�DVVHWV�IRU�FDSLWDO�JDLQV�WD[�SXUSRVHV�

&RQVROLGDWLRQ�ZLOO�SUHYHQW�FDVFDGLQJ���:KLOH�FRQVROLGDWHG�HQWLWLHV�ZLOO�EH

DOORZHG�WR�WUDQVIHU�ORVVHV�DQG�DVVHWV�ZLWKLQ�WKH�JURXS��LQWUD�JURXS�PHPEHUVKLS

LQWHUHVWV�ZLOO�JHQHUDOO\�QR�ORQJHU�EH�UHFRJQLVHG�

&XUUHQWO\��ORVVHV�PD\�DOVR�EH�FDVFDGHG�ZKHUH�¶ORVV�DVVHWV·��DVVHWV�FDUU\LQJ�DQ

XQUHDOLVHG�ORVV���LQFOXGLQJ�PHPEHUVKLS�LQ�DQ�HQWLW\�ZLWK�ORVVHV�RU�ORVV�DVVHWV�

DUH�GLVSRVHG�RI�ZLWKLQ�D�PDMRULW\�RZQHG�JURXS���7KLV�ZLOO�EH�DGGUHVVHG�E\

HQVXULQJ�WKDW�WKH�VDOH�RI�D�ORVV�DVVHW�E\�RQH�HQWLW\�WR�DQRWKHU�LQ�D�PDMRULW\

RZQHG�JURXS�GRHV�QRW�JLYH�ULVH�WR�D�UHDOLVHG�ORVV�IRU�WD[�SXUSRVHV���7KH�WD[

YDOXH�RI�WKH�DVVHW�ZRXOG�EH�¶UROOHG�RYHU·�ZLWK�QR�FKDQJH�WR�WKH�DFTXLULQJ�HQWLW\�
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7KH�PHDVXUH�ZLOO�KDYH�WKH�VDPH�HIIHFW�DV�WKH�FXUUHQW�FRPSXOVRU\�UROORYHU�IRU

FDSLWDO�JDLQV�WD[�SXUSRVHV�IRU�ORVV�DVVHWV�WUDQVIHUUHG�ZLWKLQ�D�ZKROO\�RZQHG

JURXS�

Responding to value shifting on assets

Recommendation

6.12 Implementation of general value shifting rules

Replacement of existing provisions

�D� 7KDW�WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�UHIHUUHG�WR�LQ

5HFRPPHQGDWLRQV������WR������

�L� UHSODFH�WKH�FXUUHQW�VKDUH�YDOXH�VKLIWLQJ�DQG�¶DVVHW�VWULSSLQJ·

UXOHV�IURP���-XO\������

�LL� FRYHU�WKH�DVVHWV�RI�HQWLWLHV�DQG�LQWHUHVWV��LQFOXGLQJ�VKDUHV

DQG�WUXVW�XQLWV��LQ�HQWLWLHV�UHIHUUHG�WR�LQ

5HFRPPHQGDWLRQ�������DQG

�LLL� DSSO\�RQO\�WR�DVVHWV�KDYLQJ�WD[�YDOXHV�GHWHUPLQHG�RQ�D

UHDOLVDWLRQ�EDVLV�XQGHU�WKH�QHZ�ODZ�

De minimis exception

�E� 7KDW�D�GH�PLQLPLV�H[FHSWLRQ�EH�LQFOXGHG�ZKLFK�EDODQFHV�LQWHJULW\

FRQVLGHUDWLRQV�DQG�WKH�FRQWDLQPHQW�RI�FRPSOLDQFH�FRVWV�

Other adjustments to be made as necessary

�F� 7KDW�WKH�WD[�YDOXH�DGMXVWPHQWV�UHIHUUHG�WR�LQ

5HFRPPHQGDWLRQV������WR������EH�DFFRPSDQLHG�E\�VXFK�RWKHU

DGMXVWPHQWV�DV�DUH�UHTXLUHG�WR�LPSOHPHQW�JHQHUDO�YDOXH�VKLIWLQJ

UXOHV�XQGHU�WKH�QHZ�OHJLVODWLYH�IUDPHZRUN�IRU�FDOFXODWLQJ�WD[DEOH

LQFRPH�

%URDGO\��¶YDOXH�VKLIWLQJ·�GHVFULEHV�WUDQVDFWLRQV�DQG�RWKHU�DUUDQJHPHQWV�ZKLFK

UHVXOW�LQ�WKH�YDOXH�RI�DQ�DVVHW�EHLQJ�UHGXFHG�ZLWK�D�FRQVHTXHQWLDO�LQFUHDVH�LQ

WKH�YDOXH�RI�DQRWKHU�DVVHW���7KH�WZR�DVVHWV�LQYROYHG�PD\�EH�RZQHG�E\�WKH�VDPH

WD[SD\HU�RU�E\�GLIIHUHQW�WD[SD\HUV���$VVHWV�IRU�WKHVH�SXUSRVHV�LQFOXGH�VKDUHV�LQ

FRPSDQLHV�DQG�LQWHUHVWV�LQ�WUXVWV�

%URDGO\��PRVW�JDLQV�DQG�ORVVHV�DUH�FDOFXODWHG�DV�WKH�GLIIHUHQFH�EHWZHHQ�DQ

DVVHW·V�¶FRVW�EDVH·��LWV�¶WD[�YDOXH·�XQGHU�WKH�SURSRVHG�OHJLVODWLRQ��DQG�LWV�PDUNHW
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YDOXH�ZKHQ�WKH�DVVHW�LV�UHDOLVHG���9DOXH�VKLIWLQJ�DUUDQJHPHQWV�GLVWRUW�WKH

UHODWLRQVKLS�EHWZHHQ�WKH�DVVHW·V�PDUNHW�YDOXH�DQG�WD[�YDOXH���:KHQ�DVVHWV�DUH

UHDOLVHG��LQDSSURSULDWH�JDLQV�DQG�ORVVHV�DUH�FDOFXODWHG�

)RU�DVVHWV�ZKHUH�JDLQV�DUH�WD[HG�DQG�ORVVHV�DOORZHG�RQ�D�UHDOLVDWLRQ�EDVLV��YDOXH

VKLIWLQJ�SUHVHQWV�D�SDUWLFXODU�SUREOHP�WR�WKH�LQWHJULW\�RI�WKH�WD[�V\VWHP���,W�LV

SRVVLEOH�WR�VKLIW�YDOXH�RXW�RI�DVVHWV��WR�EULQJ�IRUZDUG�ORVVHV��DQG�GHIHU�JDLQV�RQ

DVVHWV�WR�ZKLFK�WKH�YDOXH�LV�VKLIWHG��E\�FKRRVLQJ�QRW�WR�UHDOLVH�WKRVH�DVVHWV��

6KDUH�YDOXH�VKLIWLQJ��YDULDWLRQ�RI�VKDUH�ULJKWV�DQG�LVVXHV�RI�VKDUHV�DW

¶XQGHUYDOXH·�³�WKDW�LV��OHVV�WKDQ�PDUNHW�YDOXH��DQG�¶DVVHW�VWULSSLQJ·�ZLWKLQ

����SHU�FHQW�FRPPRQO\�RZQHG�DQG�JURXSHG�FRPSDQLHV�KDYH�EHHQ�DGGUHVVHG

LQ�WKH�H[LVWLQJ�WD[�ODZ�

7KH�PDLQ�GHILFLHQF\�ZLWK�WKH�H[LVWLQJ�ODZ�LV�WKDW�LW�GHDOV�RQO\�ZLWK�VRPH�W\SHV

RI�YDOXH�VKLIWLQJ���7KH�IROORZLQJ�DUH�H[DPSOHV�

� 6KDUH�YDOXH�VKLIWLQJ�LV�FRYHUHG��EXW�QRW�YDOXH�VKLIWLQJ�RQ�LQWHUHVWV�LQ�WUXVWV�

� $VVHW�VWULSSLQJ�UXOHV�DUH�OLPLWHG�WR�����SHU�FHQW�RZQHG�FRPSDQLHV��WUXVWV
DUH�QRW�GHDOW�ZLWK��QRU�DUH�OHVV�WKDQ�����SHU�FHQW�RZQHG��EXW�FRQWUROOHG�

HQWLWLHV�ZKLFK�DUH�FDSDEOH�RI�LPSOHPHQWLQJ�DUUDQJHPHQWV�IRU�VKLIWLQJ

VLJQLILFDQW�YDOXHV�

� $VVHW�VWULSSLQJ�UXOHV�DUH�OLPLWHG�WR�DVVHW�WUDQVIHUV�DQG�FUHDWLRQV�DQG�WKHQ
RQO\�ZKHUH�WKHVH�RFFXU�DW�XQGHUYDOXH���9DOXH�VKLIWV�ZKLFK�GR�QRW�LQYROYH

WKH�WUDQVIHU�RU�FUHDWLRQ�RI�SURSHUW\��IRU�H[DPSOH��IURP�GHEW�IRUJLYHQHVV��DUH

QRW�DGGUHVVHG���1RU�DUH�WUDQVIHUV�RU�FUHDWLRQV�IRU�PRUH�WKDQ�PDUNHW�YDOXH�

7KH�FXUUHQW�ODZ�LV�DOVR�YHU\�FRPSOH[�DQG�GHWDLOHG��ZLWK�UHVXOWLQJ�KLJK

FRPSOLDQFH�FRVWV���7KHUH�LV�DOVR�QR�JHQHUDO�GH�PLQLPLV�H[FOXVLRQ���6R��LI�D�ULJKW�LV

FUHDWHG�LQWUD�JURXS�IRU�RQH�GROODU�OHVV�WKDQ�LWV�PDUNHW�YDOXH��WKH�DVVHW�VWULSSLQJ

SURYLVLRQV�SRWHQWLDOO\�DSSO\���$�IXUWKHU�SUREOHP�ZLWK�WKH�H[LVWLQJ�UXOHV�LV�WKDW

WKH\�DUH�WRR�EURDGO\�GUDIWHG�LQ�SDUWV��OHDGLQJ�WR�XQLQWHQGHG�RXWFRPHV���)RU

H[DPSOH��LQ�NLQG�GLYLGHQGV�PD\�EH�WUHDWHG�LQDSSURSULDWHO\�DV�DVVHW�VWULSV�XQGHU

WKH�FXUUHQW�ODZ�

$V�GHILFLHQFLHV�LQ�WKH�UXOHV�DUH�LGHQWLILHG��WKH\�DUH�SDWFKHG��UHVXOWLQJ�LQ�D�VWHDG\

VWUHDP�RI�FRPSOH[�DPHQGPHQWV���7KLV�LV�DOO�EHFDXVH�WKH�FXUUHQW�ODZ�LV�DG�KRF

ZLWKRXW�D�VROLG�EDVH�XSRQ�ZKLFK�WR�VHW�YDOXH�VKLIWLQJ�UXOHV�

&RQVXOWDWLRQ�UHYHDOHG�D�NHHQQHVV�IRU�LPSURYHPHQWV�WR�WKH�H[LVWLQJ�ODZ�ZLWK�DQ

HPSKDVLV�RQ�ZRUNDEOH�OHJLVODWLRQ�DQG�UHGXFLQJ�XQFHUWDLQW\���0RUH�FRPSOH[�

UHDOLVWLF�H[DPSOHV�LQ�WKH�OHJLVODWLRQ�RU�H[WULQVLF�PDWHULDO�ZRXOG�DVVLVW�LQ�WKLV

UHJDUG�

*HQHUDO�YDOXH�VKLIWLQJ�UXOHV��DV�RXWOLQHG�LQ�&KDSWHU����RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ��ZLOO�GHOLYHU�VLJQLILFDQW�LQWHJULW\�EHQHILWV�WR�WKH�QHZ�EXVLQHVV�WD[

V\VWHP���(TXLW\�DQG�HIILFLHQF\�ZLOO�EH�HQKDQFHG�DV�WD[SD\HUV�DUH�WD[HG�PRUH

FRQVLVWHQWO\�RQ�WUDQVIHUV�RI�YDOXH��ZKHWKHU�WKHVH�RFFXU�E\�ZD\�RI�FRQYHQWLRQDO
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UHDOLVDWLRQ��IRU�H[DPSOH��VDOH��RU�E\�YDOXH�VKLIWLQJ���*HQHUDOLVHG�UXOHV�ZLOO�DOVR

SURYLGH�PRUH�FRQVLVWHQW�WUHDWPHQW�IRU�FRPSDUDEOH�YDOXH�VKLIWV�DFURVV�HQWLWLHV

DQG�WUDQVDFWLRQV���7KH�QHZ�SURYLVLRQV�ZLOO�DOVR�REYLDWH�WKH�QHHG�IRU�D

FRQWLQXLQJ�VWUHDP�RI�DQWL�DYRLGDQFH�DPHQGPHQWV�DV�QHZ�YDOXH�VKLIWLQJ

WUDQVDFWLRQV�DUH�GHWHFWHG�

$�FRPSUHKHQVLYH�GH�PLQLPLV�H[FHSWLRQ�LV�QHHGHG�ZKLFK�EDODQFHV�LQWHJULW\

FRQVLGHUDWLRQV�DQG�FRQWDLQPHQW�RI�FRPSOLDQFH�FRVWV���&RQVXOWDWLRQ�UHYHDOHG�D

SUHIHUHQFH�IRU�D�PRUH�UHDOLVWLF�H[FHSWLRQ�WKDQ�H[LVWV�LQ�WKH�FXUUHQW�ODZ�

7KH�GHVLJQ�RI�WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�ZLOO�QHHG�WR�WDNH�LQWR�DFFRXQW

RWKHU�VWUXFWXUDO�UHIRUP�PHDVXUHV�UHFRPPHQGHG�E\�WKH�5HYLHZ�LQFOXGLQJ

JHQHUDO�GHEW�IRUJLYHQHVV�SURYLVLRQV��D�JHQHUDO�DUP·V�OHQJWK�SULQFLSOH��WKH�EURDG

GHILQLWLRQ�RI�HQWLW\�GLVWULEXWLRQV�DQG�UHIRUPV�WR�WKH�WD[�WUHDWPHQW�RI�ULJKWV�³

DV�ZHOO�DV�WKH�DSSURDFK�WR�VSHFLI\LQJ�WD[�YDOXHV�RI�DVVHWV�DQG�OLDELOLWLHV�LQ�WKH

FRUH�UXOHV�IRU�GHWHUPLQLQJ�WD[DEOH�LQFRPH��5HFRPPHQGDWLRQ������F���

Recommendation

6.13 Value shifting and controlling/non-controlling interests

7KDW�WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�EH�DSSOLHG�WR�

�L� LQWHUHVWV�LQ��DQG�DVVHWV�RI��HQWLWLHV��DQG�WKHLU�DVVRFLDWHV��WKDW�DUH

FRQWUROOHG�E\�RWKHU�HQWLWLHV��DQG�WKHLU�DVVRFLDWHV��

�LL� DVVHWV�RI�HQWLWLHV��DQG�WKHLU�DVVRFLDWHV��WKDW�FRQWURO�RWKHU�HQWLWLHV�

DQG

�LLL� QRQ�FRQWUROOLQJ�LQWHUHVWV�LQ�HQWLWLHV��EXW�RQO\�ZKHUH�WKH�KROGHUV�RI

WKRVH�PLQRULW\�LQWHUHVWV�DFWLYHO\�SDUWLFLSDWH�LQ��RU�RWKHUZLVH

IDFLOLWDWH��YDOXH�VKLIWLQJ�DUUDQJHPHQWV�

&RQWURO�LV�DQ�DSSURSULDWH�WKUHVKROG�IRU�WKH�DSSOLFDWLRQ�RI�WKH�JHQHUDO�YDOXH

VKLIWLQJ�PHDVXUHV���$�¶ZKROO\�RZQHG·�WKUHVKROG�ZRXOG�OHDYH�VLJQLILFDQW�YDOXH

VKLIWLQJ�WUDQVDFWLRQV�XQDGGUHVVHG�ZKHUHDV�D�WKUHVKROG�ORZHU�WKDQ�FRQWURO

ZRXOG�LPSRVH�XQUHDVRQDEO\�KLJK�FRPSOLDQFH�FRVWV���&RQVXOWDWLRQ�WR�GDWH�KDV

LQGLFDWHG�VXSSRUW�IRU�D�FRQWURO�WKUHVKROG�

2UGLQDULO\��YDOXH�VKLIWLQJ�PHDVXUHV�ZRXOG�QRW�LPSDFW�RQ�KROGHUV�RI

QRQ�FRQWUROOLQJ�LQWHUHVWV���,W�LV�DSSURSULDWH�WR�UHJDUG�EHQHILWV�REWDLQHG�E\�VXFK

SHUVRQV�DV�ZLQGIDOOV���+RZHYHU��LI�VXFK�SHUVRQV�DFWLYHO\�SDUWLFLSDWH�LQ��RU

RWKHUZLVH�IDFLOLWDWH��YDOXH�VKLIWLQJ�DUUDQJHPHQWV��WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV

ZLOO�DSSO\�WR�WKHP�
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Recommendation

6.14 Direct value shifting rules

7KDW�WKH�IROORZLQJ�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�EH�DSSOLHG�WR�GLUHFW�YDOXH

VKLIWV�WR�WKH�H[WHQW�QRW�DGGUHVVHG�E\�RWKHU�UHIRUP�PHDVXUHV��IRU

H[DPSOH��WKH�WD[�WUHDWPHQW�RI�ULJKWV��

�L� ZKHUH�YDOXH�LV�VKLIWHG�EHWZHHQ�WKH�DVVHWV�RI�GLIIHUHQW�WD[SD\HUV�RU

IURP�SRVW�&*7�WR�SUH�&*7�DVVHWV�RI�WKH�VDPH�WD[SD\HU�³�JDLQV

EH�UHFRJQLVHG�

�LL� ZKHUH�YDOXH�LV�VKLIWHG�EHWZHHQ�SRVW�&*7�DVVHWV�RI�WKH�VDPH

WD[SD\HU�³�WD[�YDOXH�DGMXVWPHQWV�RSHUDWH�WR�QHXWUDOLVH�WKH�HIIHFW

RI�VXFK�YDOXH�VKLIWV��DQG

�LLL� ORVVHV�QRW�EH�FU\VWDOOLVHG�E\�YDOXH�VKLIWLQJ�

$�GLUHFW�YDOXH�VKLIW�LV�ZKHUH�WKH�DUUDQJHPHQW�WDNHV�YDOXH�GLUHFWO\�RXW�RI�DQ

DVVHW���)RU�H[DPSOH��WKLV�PD\�RFFXU�LI�VKDUH�ULJKWV�DUH�YDULHG�EHWZHHQ�FODVVHV�RI

VKDUHV��ULJKWV�DWWDFKLQJ�WR�WUXVW�XQLWV�RU�LQWHUHVWV�DUH�YDULHG��RU�RWKHU�ULJKWV�DUH

FUHDWHG�RXW�RI�DQ�H[LVWLQJ�DVVHW����7R�WKH�H[WHQW�WKDW�QHZ�UXOHV�IRU�WKH�WD[DWLRQ

RI�ULJKWV�³�VHH�6HFWLRQ����³�DGGUHVV�WKH�VKLIWLQJ�RI�YDOXH�RXW�RI�XQGHUO\LQJ

DVVHWV��WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�ZLOO�QRW�EH�QHHGHG��

5HFRJQLWLRQ�RI�JDLQV�LV�DSSURSULDWH�ZKHUH�YDOXH�LV�GLUHFWO\�VKLIWHG�EHWZHHQ

DVVHWV�KHOG�E\�GLIIHUHQW�WD[SD\HUV��RU�IURP�SRVW�&*7�WR�SUH�&*7�DVVHWV�RI�WKH

VDPH�WD[SD\HU���,Q�WKH�ILUVW�FDVH��WKH�VKLIW�LV�HTXLYDOHQW�LQ�HFRQRPLF�WHUPV�WR�D

WUDQVIHU�RI�YDOXH�E\�FKDQJH�RI�RZQHUVKLS���,Q�WKH�VHFRQG�FDVH��DQ\�JDLQ

WUDQVIHUUHG�FDQQRW�EH�UHFDSWXUHG�RQ�WKH�UHDOLVDWLRQ�RI�WKH�SUH�&*7�DVVHW�

:KHUH�YDOXH�LV�VKLIWHG�ZLWKLQ�D�SRVW�&*7�SRUWIROLR�RI�DVVHWV�RZQHG�E\�WKH

VDPH�WD[SD\HU��LW�LV�QRW�DSSURSULDWH�IRU�D�JDLQ�WR�EH�FU\VWDOOLVHG�IRU�WD[

SXUSRVHV���7KHUH�KDV�EHHQ�QR�FKDQJH�RI�RZQHUVKLS�RI�WKH�WUDQVIHUUHG�YDOXH�

7D[�YDOXH�DGMXVWPHQWV�WR�WKH�DIIHFWHG�DVVHWV�DUH�VXIILFLHQW�WR�QHXWUDOLVH�WKH

YDOXH�VKLIW�LQ�WKLV�FDVH�

)RU�DVVHWV�RQ�D�UHDOLVDWLRQ�EDVLV��UHYHQXH�FRVWV�DUH�OLNHO\�WR�EH�LQYROYHG�LI�WKH

ODZ�DOORZV�ORVVHV�WR�EH�FU\VWDOOLVHG�RQ�YDOXH�VKLIWLQJ�DUUDQJHPHQWV���7D[SD\HUV

FRXOG�HQWHU�YDOXH�VKLIWLQJ�DUUDQJHPHQWV�WR�FUHDWH�SRWHQWLDO�ORVVHV�WR�EH�UHDOLVHG

LPPHGLDWHO\��ZKLOH�GHIHUULQJ�UHDOLVDWLRQ�RI�JDLQV�RQ�DVVHWV�WR�ZKLFK�WKH�YDOXH�LV

VKLIWHG���)RU�WKLV�UHDVRQ�WKH�UHFRPPHQGDWLRQ�LV�QRW�WR�UHFRJQLVH�VXFK�ORVVHV�

Recommendation
6.15 Direct value shifting from pre to post-CGT assets

7KDW�GLUHFW�YDOXH�VKLIWV�IURP�SUH�&*7�WR�SRVW�&*7�DVVHWV�EH�UHFRJQLVHG

XQGHU�WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�
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7D[SD\HUV�VKRXOG�UHFHLYH�UHFRJQLWLRQ�IRU�YDOXH�VKLIWHG�RXW�RI�WKHLU�SUH�&*7

DVVHWV�LQWR�SRVW�&*7�DVVHWV���$OWKRXJK�LW�ZRXOG�QRW�EH�IHDVLEOH�WR�PDLQWDLQ

SUH�&*7�VWDWXV�IRU�WKH�WUDQVIHUUHG�YDOXH��WKH�WD[�YDOXH�RI�WKH�SRVW�&*7�DVVHW

FRXOG�EH�LQFUHDVHG�E\�WKH��SUH�&*7��PDUNHW�YDOXH�VKLIWHG�

Recommendation

6.16 Gains and losses not crystallised on indirect value shifting

7KDW�JDLQV�RU�ORVVHV�QRW�EH�FU\VWDOOLVHG�RQ�LQGLUHFW�YDOXH�VKLIWV��ZLWK�WD[

YDOXH�DGMXVWPHQWV�EHLQJ�PDGH�DW�WKH�WLPH�RI�WKH�YDOXH�VKLIW��XVLQJ�WKH

¶ORVV�IRFXVHG·�DSSURDFK�WR�LPSOHPHQW�WKHVH�DGMXVWPHQWV��

$Q�LQGLUHFW�YDOXH�VKLIW�LV�RQH�ZKHUH�DQ�DUUDQJHPHQW�DIIHFWV�WKH�YDOXH�RI�DQ

HQWLW\�DQG��DV�D�UHVXOW��WKH�YDOXHV�RI�LQWHUHVWV�LQ�WKH�HQWLW\�DUH�LQGLUHFWO\�DIIHFWHG�

)RU�H[DPSOH��LI�DQ�HQWLW\�WUDQVIHUV�DQ�DVVHW�ZRUWK�D�PLOOLRQ�GROODUV�WR�DQ

DVVRFLDWH�LQ�H[FKDQJH�IRU�DQ�DVVHW�ZRUWK�WZR�PLOOLRQ�GROODUV��QRW�RQO\�LV�WKH

YDOXH�RI�WKH�WUDQVIHURU�HQWLW\�LQFUHDVHG��EXW�VR�WRR�LV�WKH�YDOXH�RI�LQWHUHVWV��IRU

H[DPSOH��VKDUHV�RU�WUXVW�LQWHUHVWV��KHOG�GLUHFWO\�RU�LQGLUHFWO\�LQ�WKH�WUDQVIHURU�

7KDW�JDLQV�RU�ORVVHV�EH�FU\VWDOOLVHG�IRU�WD[�SXUSRVHV�E\�WKH�LQGLUHFW�HIIHFW�RI

YDOXH�VKLIWLQJ�LV�QRW�DSSURSULDWH���,Q�PDQ\�FDVHV��VXFK�WUHDWPHQW�FRXOG�OHDG�WR

PXOWLSOH�UHFRJQLWLRQ�RI�JDLQV�DQG�ORVVHV�³�ZKHQ��IRU�H[DPSOH��WKH�ORVV�FUHDWHG

LV�DW�WKH�HQG�RI�D�FKDLQ�RI�HQWLWLHV���*DLQV�DQG�ORVVHV�FDQ�EH�UHFRJQLVHG�ZKHQ

WKH�DVVHWV�LQGLUHFWO\�DIIHFWHG�E\�WKH�YDOXH�VKLIW�DUH�DFWXDOO\�VROG��VR�ORQJ�DV�WD[

YDOXH�DGMXVWPHQWV�DUH�PDGH�DW�WKH�WLPH�WKH�YDOXH�VKLIW�RFFXUV�WR�HQVXUH�WKH

FRUUHFW�ODWHU�FDOFXODWLRQ�RI�WKH�JDLQ�RU�ORVV�

$�WD[�YDOXH�DGMXVWPHQW�UHJLPH�LV�SUHIHUUHG�RYHU�RWKHU�PHWKRGV�IRU�UHFRJQLVLQJ

WKH�LPSDFW�RI�DQ�LQGLUHFW�YDOXH�VKLIW�IRU�WKH�IROORZLQJ�UHDVRQV�

� LW�FDQ�EH�GRQH�DW�WKH�WLPH�RI�WKH�YDOXH�VKLIW�

� LW�LV�DQ�REVHUYDEOH�UHVSRQVH�LQ�D�VHOI�DVVHVVPHQW�HQYLURQPHQW�

� LW�UHPRYHV�FRPSOLFDWLRQV�LI�RWKHU�WUDQVDFWLRQV�RFFXU�EHIRUH�UHDOLVDWLRQ��DQG

� SHRSOH�DUH�IDPLOLDU�ZLWK�WKH�DSSURDFK�EHFDXVH�LW�LV�XVHG�XQGHU�WKH�FXUUHQW
ODZ�

$�¶ORVV�IRFXVHG·�DSSURDFK�IRU�LPSOHPHQWLQJ�WKH�WD[�YDOXH�DGMXVWPHQWV�LQYROYHV

PDNLQJ�GRZQZDUG�DGMXVWPHQWV�WR�WD[�YDOXHV�RQO\�ZKHUH�WKH�YDOXH�VKLIW�UHGXFHV

WKH�PDUNHW�YDOXH�RI�HQWLW\�LQWHUHVWV�EHORZ�WKHLU�WD[�YDOXHV���&RPSHQVDWLQJ

XSZDUG�DGMXVWPHQWV�DUH�PDGH�WR�WKH�WD[�YDOXHV�RI�HQWLW\�LQWHUHVWV�ZKRVH�PDUNHW

YDOXH�LV�LQFUHDVHG�E\�WKH�YDOXH�VKLIW��RQO\�ZKHUH�GRZQZDUG�DGMXVWPHQWV�KDYH

EHHQ�UHTXLUHG�RQ�WKH�RWKHU�VLGH�RI�WKH�WUDQVDFWLRQ���7KH�XSZDUG�DGMXVWPHQW

ZLOO�KDYH�UHJDUG�WR�WKH�GRZQZDUG�DGMXVWPHQW���2WKHU�YDOXH�VKLIWV�DW�WKH

LQGLUHFW�OHYHO�DUH�LJQRUHG��ZKLFK�KHOSV�WR�FRQWDLQ�FRPSOLDQFH�FRVWV���$
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¶ORVV�IRFXVHG·�DSSURDFK�DFKLHYHV�WKH�ULJKW�EDODQFH�EHWZHHQ�LQWHJULW\�REMHFWLYHV

DQG�FRQWDLQPHQW�RI�FRPSOLDQFH�FRVWV�

,OOXVWUDWLRQV�RI�WKH�¶ORVV�IRFXVHG·�DSSURDFK�WR�WD[�YDOXH�DGMXVWPHQWV�IRU�LQGLUHFW

YDOXH�VKLIWLQJ�DUH�JLYHQ�LQ�([DPSOH�%���RQ�SDJH�����RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ�

&RQVXOWDWLRQ�WR�GDWH�KDV�DOVR�UHYHDOHG�VXSSRUW�IRU�ERWK�WD[�YDOXH�DGMXVWPHQWV

DQG�WKH�¶ORVV�IRFXVHG·�DSSURDFK�WR�LPSOHPHQWLQJ�WKRVH�

Addressing non-arm’s-length
transactions

Recommendation
6.17 Non-arm’s-length transactions

Implement structural rule for arm’s-length valuation

�D� 7KDW�D�KLJK�OHYHO�UXOH�EH�LQWURGXFHG�WR�HQVXUH�DUP·V�OHQJWK�YDOXH�LV

XVHG�LQ�FDOFXODWLQJ�WKH�WD[DEOH�LQFRPH�RI�WD[SD\HUV�ZKR�GR�QRW

GHDO�DW�DUP·V�OHQJWK�

Repeal specific arm’s-length tests

�E� 7KDW�WKRVH�VSHFLILF�DUP·V�OHQJWK�WHVWV�LQ�QXPHURXV�SURYLVLRQV�LQ

WKH�FXUUHQW�ODZ�KDYLQJ�WKH�VDPH�HIIHFW�EH�UHSHDOHG�

:KHUH�WD[SD\HUV�GR�QRW�GHDO�DW�DUP·V�OHQJWK��WKH�FXUUHQW�ODZ�VXEVWLWXWHV�D

PDUNHW�YDOXH�IRU�WKH�YDOXH�DVFULEHG�E\�WKH�SDUWLHV�LI�WKH�DVFULEHG�YDOXH�LV

GLIIHUHQW�IURP�WKH�PDUNHW�YDOXH�

6XFK�PRGLILFDWLRQV�XQGHU�WKH�FXUUHQW�ODZ�DUH�RIWHQ�PDGH�RQ�D

WUDQVDFWLRQ�E\�WUDQVDFWLRQ�EDVLV��WKDW�LV��D�GLIIHUHQW�SURYLVLRQ�DGGUHVVHV�HDFK

WUDQVDFWLRQ�W\SH����7KLV�QHFHVVLWDWHV�QXPHURXV�SURYLVLRQV�VFDWWHUHG�DFURVV�WKH

FXUUHQW�ODZ���(DFK�PRGLILFDWLRQ�LV�RIWHQ�H[SUHVVHG�LQ�GLIIHUHQW�ZRUGV�DQG�\LHOGV

VOLJKWO\�GLIIHUHQW�UHVXOWV�GHSHQGLQJ�RQ�WKH�WUDQVIHUUHG�SURSHUW\�

7KH�UHVXOW�RI�WKHVH�QXPHURXV�SURYLVLRQV��HDFK�ZLWK�LWV�RZQ�ODQJXDJH��LV�D

FRQIXVLQJ�VWDWH�RI�DIIDLUV�IRU�QRQ�DUP·V�OHQJWK�WUDQVDFWLRQV���$�ODUJH�QXPEHU�RI

JDSV�DULVH�ZKHUH�LW�LV�QRW�FOHDU�ZKHWKHU�WKH�JHQHUDO�SULQFLSOH�VKRXOG�DSSO\�RU

ZKHWKHU�WD[SD\HUV�VKRXOG�TXDOLI\�XQGHU�DQ�H[FHSWLRQ�WR�WKH�JHQHUDO�SULQFLSOH�

7KLV�RXWFRPH�UHIOHFWV�WKH�IDFW�WKDW�PRVW�RI�WKH�SURYLVLRQV�ZHUH�LQVHUWHG�LQWR

WKH�WD[�ODZ�DV�DG�KRF�UHVSRQVHV�WR�SDUWLFXODU�VLWXDWLRQV���6HH�$�6WURQJ�)RXQGDWLRQ�

SDJHV��������IRU�H[DPSOHV�
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$�JHQHUDO�UXOH�WKDW�VXEVWLWXWHV�DQ�DUP·V�OHQJWK�YDOXH�LQ�QRQ�DUP·V�OHQJWK

GHDOLQJV�UHSUHVHQWV�D�IXQGDPHQWDO�GHVLJQ�SULQFLSOH�WKDW�ZLOO�DFKLHYH�FRQVLVWHQF\

DFURVV�WKH�WD[�ODZ�LQ�FDOFXODWLQJ�WD[DEOH�LQFRPH�RI�WD[SD\HUV���,W�ZLOO�DOVR�VZHHS

DZD\�RYHU�RQH�KXQGUHG�SURYLVLRQV�³�RI�LWVHOI�UHSUHVHQWLQJ�VLJQLILFDQW�WD[�ODZ

VLPSOLILFDWLRQ�

(YHQ�ZKHUH�RQO\�RQH�RI�WKH�H[LVWLQJ�DUP·V�OHQJWK�UXOHV�DSSOLHV��DVVHW�YDOXHV�FDQ

VWLOO�EH�PDQLSXODWHG�LQ�RUGHU�WR�GLVWRUW�WKH�FDOFXODWLRQ�RI�FDSLWDO�JDLQV�DQG

ORVVHV���7KH�YDOXH�VKLIWLQJ�UXOHV��GLVFXVVHG�DW�5HFRPPHQGDWLRQV������WR������

VHHN�WR�SUHYHQW�PDQLSXODWLRQ�RI�DVVHW�YDOXHV�DQG�UHSUHVHQW�D�XQLILHG�VWUXFWXUDO

VROXWLRQ�LQ�WKH�FDSLWDO�JDLQV�DUHD���7KH�JHQHUDO�DUP·V�OHQJWK�SULQFLSOH�ZLOO�OHQG

IXUWKHU�VXSSRUW�WR�YDOXH�VKLIWLQJ�UHIRUPV���$Q�LPSRUWDQW�GHVLJQ�LVVXH�LQ�WKH

GHYHORSPHQW�RI�WKH�QHZ�FRUH�UXOHV�IRU�VSHFLI\LQJ�WD[DEOH�LQFRPH�LV�WKH

LQWHJUDWLRQ�RI�WD[�YDOXHV�RI�DVVHWV�DQG�OLDELOLWLHV��WKH�JHQHUDO�GHEW�IRUJLYHQHVV

SURYLVLRQV��WKH�JHQHUDO�YDOXH�VKLIWLQJ�DUUDQJHPHQWV�DQG�WKH�JHQHUDO

DUP·V�OHQJWK�SULQFLSOH�³�DV�ZHOO�DV�WKH�EURDG�GHILQLWLRQ�RI�GLVWULEXWLRQV�IURP

HQWLWLHV�

7KH�JHQHUDO�DUP·V�OHQJWK�UXOH�ZLOO�DSSO\�WR�

� UHODWHG�DQG�XQUHODWHG�SDUWLHV�ZKR�GR�QRW�GHDO�RQ�DQ�DUP·V�OHQJWK�EDVLV�

� VLWXDWLRQV�ZKHUH�WZR�UHODWHG�SDUWLHV�WUDQVDFW�WKURXJK�DQ�XQUHODWHG�SDUW\
LQYROYLQJ�D�QRQ�DUP·V�OHQJWK�YDOXH�

� LQWHUQDWLRQDO�WUDQVDFWLRQV�WD[DWLRQ�LVVXHV��UHFRJQLVLQJ�WKH�QHHG�WR�UHPRYH
XQQHFHVVDU\�RYHUODS�ZLWK�WKH�WUDQVIHU�SULFLQJ�UXOHV��VHH

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV�����������DQG

� WUDQVDFWLRQV�LQYROYLQJ�GHEW�IRUJLYHQHVV�

7R�HQKDQFH�FHUWDLQW\�IRU�WD[SD\HUV�DQG�WKH�$72��WKH�JHQHUDO�DUP·V�OHQJWK�UXOH

VKRXOG�FRQWDLQ�JXLGDQFH�IRU�GHWHUPLQLQJ�DQ�DUP·V�OHQJWK�YDOXH���)RU�H[DPSOH�

SUDFWLFDO�PHDQLQJ�QHHGV�WR�EH�JLYHQ�WR�ZKDW�LV�DQ�¶DUP·V�OHQJWK�YDOXH·�DQG�KRZ

LW�LV�WR�EH�DVFHUWDLQHG�³�E\�UHIHUHQFH�WR�D�PDUNHW�YDOXH�RU��ZKHUH�LW�GRHV�QRW

H[LVW��WR�D�FRPPHUFLDO�YDOXH���6XFK�JXLGDQFH�DV�FXUUHQWO\�H[LVWV�IRU�WKH�VSHFLILF

SURYLVLRQV�ZLOO�EH�VXEVXPHG�E\�JXLGDQFH�DFFRPSDQ\LQJ�WKH�JHQHUDO

DUP·V�OHQJWK�SULQFLSOH���,Q�WKLV�DUHD��WRR��WKHUH�DUH�RSSRUWXQLWLHV�WR�VLPSOLI\�DQG

FODULI\�DGYLFH�WR�WD[SD\HUV�

$�VLQJOH�DUP·V�OHQJWK�UXOH�ZLOO�UHVWDWH�WKH�FXUUHQW�ODZ·V�LQWHQWLRQ�LQ�D�FOHDU

IRUP���7KH�DGYDQWDJHV�RI�WKLV�DSSURDFK�LQFOXGH�

� D�VLQJOH�UXOH�UHSODFHV�QXPHURXV�SURYLVLRQV��DQG

� WKH�UXOH�DGGUHVVHV�JLIWV�EHWZHHQ�UHODWHG�SDUWLHV��WUDQVIHUV�RI�DVVHWV�IRU�QRQ�
DUP·V�OHQJWK�FRQVLGHUDWLRQ�EHWZHHQ�XQUHODWHG�SDUWLHV��IRUJLYHQHVV�RI�GHEW

DQG�DYRLGV�VSHFLILF�GHILQLWLRQV�RI�UHODWHG�SDUWLHV��IRU�H[DPSOH��¶DVVRFLDWHV·�

¶UHODWHG�SDUWLHV·��
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$�ZLGH�UDQJH�RI�H[HPSWLRQV�LV�FXUUHQWO\�DYDLODEOH�XQGHU�WKH�YDULRXV�SURYLVLRQV

WKDW�VXEVWLWXWH�DQ�DUP·V�OHQJWK�YDOXH���7KHVH�H[HPSWLRQV�LQFOXGH��IRU�H[DPSOH�

WUDQVIHUV�RI�VRPH�DVVHWV�VXFK�DV�WUDGLQJ�VWRFN�DQG�GHSUHFLDEOH�SURSHUW\�WR�QHZ

SDUWQHUV��WUDQVIHUV�RI�EXVLQHVV�DVVHWV�PRUH�JHQHUDOO\�WR�EHQHILFLDULHV�RI�DQ

HVWDWH��WUDQVIHUV�RI�FDSLWDO�DVVHWV�LQ�FDVHV�RI�PDULWDO�EUHDNGRZQ��LQYROXQWDU\

GLVSRVDOV�RI�DVVHWV��DQG�WUDQVIHUV�RI�DVVHWV�XSRQ�LQFRUSRUDWLRQ�RU�XSRQ�YDULRXV

W\SHV�RI�HQWLW\�UHRUJDQLVDWLRQ�

&RQVLVWHQW�ZLWK�UHJXODU�UHYLHZV�RI�WD[�H[SHQGLWXUHV��WKHVH�H[HPSWLRQV�VKRXOG

EH�UHYLHZHG�UHJXODUO\�WR�GHWHUPLQH�ZKHWKHU�WKH\�PHHW�WKHLU�RULJLQDO�SXUSRVH

DQG�DUH�FRVW�HIIHFWLYH�

Interim loss duplication and
value shifting

Recommendation
6.18 Loss duplication prior to entity tax regime

Intra-group transfer of revenue losses not to allow loss
duplication

�D� 7KDW�ZKHUH�D�UHYHQXH�ORVV�KDV�EHHQ�WUDQVIHUUHG�EHWZHHQ�PHPEHUV

RI�D�ZKROO\�RZQHG�FRPSDQ\�JURXS��FU\VWDOOLVDWLRQ�RI�D�FDSLWDO�ORVV

EH�SUHYHQWHG�E\�

�L� UHTXLULQJ�FRVW�EDVH�UHGXFWLRQV�WR�EH�PDGH�LQ�FHUWDLQ

FLUFXPVWDQFHV�WR�SRVW�&*7�LQWHUHVWV�KHOG�LQ�WKH�ORVV

FRPSDQ\��DQG

�LL� DOORZLQJ�FRPSHQVDWRU\�FRVW�EDVH�LQFUHDVHV�WR�SRVW�&*7

LQWHUHVWV�LQ�WKH�JDLQ�FRPSDQ\�ZKHUH�QHFHVVDU\�

Interim application of loss duplication measure

�E� 7KDW�WKH�ORVV�GXSOLFDWLRQ�PHDVXUH�RI�SDUDJUDSK��D��

�L� DSSO\�WR�UHYHQXH�ORVVHV�WUDQVIHUUHG�IURP����)HEUXDU\�����

�EHLQJ�WKH�GDWH�RI�WKH�7UHDVXUHU·V�UHOHYDQW�SUHVV�UHOHDVH�LQ

UHVSRQVH�WR�DGYLFH�RI�WKDW�GDWH�IURP�WKH�&KDLUPDQ�RI�WKH

5HYLHZ���DQG

�LL� RSHUDWH�XQWLO�WKH�FRPPHQFHPHQW�RI�WKH�HQWLW\�WD[�UHJLPH�RQ

��-XO\�������ZKHQ�UHSHDO�RI�WKH�H[LVWLQJ�JURXSLQJ�SURYLVLRQV

DQG�LQWURGXFWLRQ�RI�FRQVROLGDWLRQ�PHDVXUHV�IRU�ZKROO\�RZQHG
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JURXSV�³�VHH�6HFWLRQV���DQG����³�ZLOO�REYLDWH�WKH

FRQWLQXLQJ�QHHG�IRU�WKH�LQWHULP�SURYLVLRQ��

$V�GLVFXVVHG�XQGHU�5HFRPPHQGDWLRQ������ORVV�GXSOLFDWLRQ�DULVHV�ZKHQ�D�VLQJOH

HFRQRPLF�ORVV�LV�UHFRJQLVHG�IRU�WD[�SXUSRVHV�PRUH�WKDQ�RQFH���7KLV�FDQ�RFFXU

EHFDXVH�ORVVHV�UHDOLVHG�LQ�DQ�HQWLW\�DUH�UHIOHFWHG�LQ�WKH�YDOXH�RI�LQWHUHVWV�LQ�WKDW

HQWLW\�

3DUDJUDSK������RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�KLJKOLJKWHG�D�IRUP�RI�ORVV

GXSOLFDWLRQ�FDOOHG�¶ORVV�FDVFDGLQJ·���7KLV�RFFXUV�ZKHUH�ORVVHV�DUH�DUWLILFLDOO\

GXSOLFDWHG�WKURXJK�D�FKDLQ�RI�FRPSDQLHV���/RVV�FDVFDGLQJ�LV�IDFLOLWDWHG�E\�WKH

H[LVWHQFH�RI�ORVV�WUDQVIHU�DQG�DVVHW�UROORYHU�FRQFHVVLRQV�DSSO\LQJ�WR�ZKROO\

RZQHG�JURXSV���6RPH�IRUPV�RI�ORVV�FDVFDGLQJ�DUH�SUHYHQWHG�XQGHU�WKH�H[LVWLQJ

ODZ�EXW�RWKHUV�DUH�QRW�

$Q�H[DPSOH�RI�ZKHUH�ORVV�FDVFDGLQJ�LV�QRW�SUHYHQWHG�LV�ZKHUH�D�JURXS

FRPSDQ\��ZKLFK�KDV�LQFXUUHG�DQ�HFRQRPLF��RU�DFWXDO��UHYHQXH�ORVV�IRU�D�\HDU

RI�LQFRPH��WUDQVIHUV�WKH�ORVV�WR�DQRWKHU�JURXS�FRPSDQ\�XQGHU�WKH�UHYHQXH�ORVV

WUDQVIHU�SURYLVLRQV�RI�WKH������$FW���5HYHQXH�ORVVHV�LQFOXGH�ORVVHV�RQ�DVVHWV

RXWVLGH�WKH�FDSLWDO�JDLQV�WD[�UHJLPH��IRU�H[DPSOH��ORVVHV�RQ�DVVHWV�KHOG�E\

WUDGHUV�RU�RQ�GHSUHFLDEOH�DVVHWV����%HFDXVH�WKH�HIIHFW�RI�WKLV�ORVV�ZLOO�DOVR�EH

UHIOHFWHG�LQ�WKH�YDOXH�RI�GLUHFW�DQG�LQGLUHFW�LQWHUHVWV��IRU�H[DPSOH��VKDUHV��KHOG

LQ�WKH�JURXS�FRPSDQ\��WKH�UHYHQXH�ORVV�FDQ�EH�GXSOLFDWHG�E\�WKH�VDOH�RI�WKH

GLUHFW�RU�LQGLUHFW�LQWHUHVWV�KHOG�LQ�WKDW�JURXS�FRPSDQ\���7KLV�LV�LOOXVWUDWHG�LQ

([DPSOH�����

7KH�QHW�FDSLWDO�ORVV�WUDQVIHU�SURYLVLRQV�RI�WKH������$FW�SUHYHQW�ORVV

GXSOLFDWLRQ�ZKHUH�D�QHW�FDSLWDO�ORVV�LV�WUDQVIHUUHG�E\�UHTXLULQJ�FRVW�EDVH

UHGXFWLRQV�WR�FHUWDLQ�LQWHUHVWV�KHOG�LQ�WKH�ORVV�FRPSDQ\���,Q�FRQWUDVW��WKH

UHYHQXH�ORVV�WUDQVIHU�SURYLVLRQV�RI�WKH������$FW�GR�QRW�FRQWDLQ�WKLV

UHTXLUHPHQW�

7KLV�PHDVXUH�ZLOO�DSSO\�WR�UHYHQXH�ORVVHV�WUDQVIHUUHG�IURP����)HEUXDU\������

FRQVLVWHQW�ZLWK�WKH�7UHDVXUHU·V�SUHVV�UHOHDVH�RI�WKDW�GDWH�
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Example 6.2 Use of revenue loss to crystallise duplicate capital loss

+ROGLQJ�FRPSDQ\�$�FDSLWDOLVHV�VXEVLGLDU\�%�ZLWK�$������6XEVLGLDU\�%��LQ
WXUQ��FDSLWDOLVHV�VXEVLGLDU\�&�ZLWK�WKH�VDPH�$������6XEVLGLDU\�&�DFTXLUHV�D
UHYHQXH�DVVHW�IRU�$�����EXW�WKH�LQYHVWPHQW�LV�SRRU�DQG�WKH�YDOXH�RI�WKH�DVVHW
IDOOV�WR�QLO���6XEVLGLDU\�&�GLVSRVHV�RI�WKH�DVVHW�IRU�LWV�PDUNHW�YDOXH�RI�QLO�

LQFXUULQJ�D�UHYHQXH�ORVV�RI�$������7KH�ORVV�LV�WKHQ�WUDQVIHUUHG�XQGHU�WKH
JURXSLQJ�SURYLVLRQV�WR�KROGLQJ�FRPSDQ\�$�

$100 loss transferred

$100 $100

$100 loss

Holding 
Company 

A
Sub B Sub C

6XEVLGLDU\�&�KDV�QR�PDUNHW�YDOXH��EXW�VXEVLGLDU\�%·V�FRVW�EDVH�IRU�LWV�HTXLW\

LQ�VXEVLGLDU\�&�LV�VWLOO�$������$FFRUGLQJO\��GLVSRVDO�RI�VXEVLGLDU\�&�E\
VXEVLGLDU\�%�ZLOO�FUHDWH�D�GXSOLFDWH�FDSLWDO�ORVV�RI�$����

$100

Holding 
Company 

A
Sub B Sub C

$100 loss

Recommendation

6.19 Artificial debt forgiveness prior to entity tax regime

Intra-group debt forgiveness not to permit artificial loss creation

�D� 7KDW�ZKHUH�WKHUH�LV�D�IRUJLYHQHVV�RI�D�GHEW�RZHG�EHWZHHQ

FRPPRQO\�RZQHG�FRPSDQLHV��WKH�&*7�HIIHFWV�RI�DQ\�UHODWHG�YDOXH

VKLIWLQJ�EH�QHJDWHG�E\�

�L� UHTXLULQJ�FRVW�EDVH�UHGXFWLRQV�WR�EH�PDGH�LQ�FHUWDLQ

FLUFXPVWDQFHV�WR�SRVW�&*7�LQWHUHVWV�KHOG�LQ�WKH�FUHGLWRU

FRPSDQ\��DQG
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�LL� DOORZLQJ�FRPSHQVDWRU\�FRVW�EDVH�LQFUHDVHV�WR�SRVW�&*7

LQWHUHVWV�LQ�WKH�GHEWRU�FRPSDQ\�ZKHUH�QHFHVVDU\�

Interim application of debt forgiveness value shifting measure

�E� 7KDW�WKH�GHEW�IRUJLYHQHVV�YDOXH�VKLIWLQJ�PHDVXUH�RI�SDUDJUDSK��D��

�L� DSSO\�WR�GHEWV�IRUJLYHQ�IURP����)HEUXDU\�������EHLQJ�WKH�GDWH

RI�WKH�7UHDVXUHU·V�UHOHYDQW�SUHVV�UHOHDVH�LQ�UHVSRQVH�WR�DGYLFH

RI�WKDW�GDWH�IURP�WKH�&KDLUPDQ�RI�WKH�5HYLHZ���DQG

�LL� RSHUDWH�XQWLO�WKH�FRPPHQFHPHQW�RI�WKH�HQWLW\�WD[�UHJLPH�RQ

��-XO\�������ZKHQ�WKH�LQWURGXFWLRQ�RI�JHQHUDO�YDOXH�VKLIWLQJ

DQG�GHEW�IRUJLYHQHVV�UXOHV�³�VHH�HOVHZKHUH�LQ�WKLV�6HFWLRQ�³

ZLOO�REYLDWH�WKH�FRQWLQXLQJ�QHHG�IRU�WKH�LQWHULP�SURYLVLRQ��

&DSLWDO�JDLQV�WD[��&*7��YDOXH�VKLIWLQJ�UHIHUV�WR�DUUDQJHPHQWV�ZKLFK�VKLIW�YDOXH

RXW�RI�DVVHWV��RIWHQ�WR�RWKHU�DVVHWV���¶$VVHWV·�FDQ�LQFOXGH�VKDUHV�LQ�FRPSDQLHV�

9DOXH�VKLIWLQJ�LV�D�SUREOHP�EHFDXVH�LW�LV�SRVVLEOH�WR�VKLIW�YDOXH�RXW�RI�DVVHWV��WR

EULQJ�IRUZDUG�ORVVHV��DQG�GHIHU�JDLQV�RQ�DVVHWV�WR�ZKLFK�WKH�YDOXH�LV�VKLIWHG��E\

FKRRVLQJ�QRW�WR�UHDOLVH�WKRVH�DVVHWV��

3DUDJUDSK�������RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�KLJKOLJKWHG�VHYHUDO�GHILFLHQFLHV�LQ

WKH�H[LVWLQJ�ODZ�GHDOLQJ�ZLWK�YDOXH�VKLIWLQJ���2QH�RI�WKH�GHILFLHQFLHV�LV

FRQWDLQHG�LQ�'LYLVLRQ�����RI�WKH������$FW��ZKLFK�GHDOV�ZLWK�YDOXH�VKLIWLQJ�E\

DVVHW�VWULSSLQJ���%URDGO\��'LYLVLRQ�����DSSOLHV�WR�YDOXH�VKLIWV�ZKLFK�RFFXU

EHWZHHQ�FRPSDQLHV�XQGHU�FRPPRQ�RZQHUVKLS��ZKHUH�WKH�YDOXH�VKLIW�DULVHV�E\

WKH�WUDQVIHU�RU�FUHDWLRQ�RI�DQ�DVVHW�IRU�OHVV�WKDQ�WKH�DVVHW·V�PDUNHW�YDOXH��RU�LQ

VRPH�FDVHV��FRVW�EDVH��

'LYLVLRQ�����GRHV�QRW�DSSO\�ZKHUH�D�GHEW��ZKLFK�DURVH�IURP�D�ORDQ�IURP�RQH

FRPPRQO\�RZQHG�FRPSDQ\�WR�DQRWKHU��LV�IRUJLYHQ�DQG�WKH�GHEWRU�FRPSDQ\

GRHV�QRW�SD\�DQ\�FRQVLGHUDWLRQ�IRU�WKH�IRUJLYHQHVV���,Q�WKLV�VLWXDWLRQ��WKHUH�LV

QR�WUDQVIHU�RU�FUHDWLRQ�RI�DQ�DVVHW���7KH�WUDQVDFWLRQ�QHYHUWKHOHVV�VKLIWV�YDOXH

RXW�RI�LQWHUHVWV�LQ�WKH�FUHGLWRU�FRPSDQ\��SRWHQWLDOO\�DOORZLQJ�DQ�DUWLILFLDO�ORVV�WR

EH�FODLPHG�RQ�WKH�GLVSRVDO�RI�WKRVH�LQWHUHVWV���7KH�ORVV�LV�DUWLILFLDO�EHFDXVH�QR

HFRQRPLF�ORVV�ZRXOG�EH�VXIIHUHG�DV�D�UHVXOW�RI�WKH�DUUDQJHPHQW���7KLV�LV

LOOXVWUDWHG�LQ�([DPSOH�����

$V�IRU�WKH�SUHFHGLQJ�PHDVXUH��WKLV�PHDVXUH�ZRXOG�DSSO\�WR�GHEWV�IRUJLYHQ

IURP����)HEUXDU\������
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Example 6.3 Use of debt forgiveness to create artificial capital loss

+ROGLQJ�FRPSDQ\�$�VXEVFULEHV�IRU�VKDUHV�LQ�VXEVLGLDU\�%�IRU�$���
DQG�LQ�VXEVLGLDU\�&�IRU�$����

$200

Holding 
Company 

A

Sub C

Sub B
$100

Subsidiary B value $100
Subsidiary C value $200

6XEVLGLDU\�&�OHQGV�$2���WR�VXEVLGLDU\�%�DQG�VXEVHTXHQWO\�IRUJLYHV�WKH�GHEW�
6XEVLGLDU\�%�LV�QRW�VXEMHFW�WR�WKH�FRPPHUFLDO�GHEW�IRUJLYHQHVV�SURYLVLRQV

DV�LW�LV�QRW�LQ�ILQDQFLDO�GLVWUHVV���6XEVLGLDU\�%�SD\V�QR�DPRXQW�IRU�WKH

IRUJLYHQHVV���6XEVLGLDU\�&�LV�QRZ�ZRUWKOHVV�

$200

Holding 
Company 

A

Sub C

Sub B
$100

Subsidiary B new value $300
Subsidiary C new value $0

$200
loan

7KH�VKDUHV�LQ�VXEVLGLDU\�&�FRXOG�WKHQ�EH�GLVSRVHG�RI��OHDGLQJ�WR�D�FDSLWDO�ORVV

RI��������(YHQ�WKRXJK�VXEVLGLDU\�%�QRZ�KDV�D�$2���XQUHDOLVHG�FDSLWDO�JDLQ�
WKH�FDSLWDO�ORVV�SURYLGHV�DW�OHDVW�D�WLPLQJ�DGYDQWDJH�

$200

Holding 
Company 

A

Sub C

Sub B
$100

Subsidiary B value $300

SOLD

$200 loss
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Distinguishing ‘closely held’
and ‘widely held’ entities

Recommendation
6.20 Entities either ‘closely held’ or ‘widely held’

7KDW�DOO�HQWLWLHV�VXEMHFW�WR�WKH�HQWLW\�WD[�V\VWHP�EH�FODVVLILHG�DV�HLWKHU

¶FORVHO\�KHOG·�RU�¶ZLGHO\�KHOG·�IRU�WD[DWLRQ�SXUSRVHV�

(QWLWLHV�ZLOO�QHHG�WR�EH�FODVVLILHG�DV�HLWKHU�FORVHO\�KHOG�RU�ZLGHO\�KHOG�XQGHU�WKH

QHZ�HQWLW\�WD[�V\VWHP�DV�VRPH�SURYLVLRQV�DSSO\�RQO\�WR�ZLGHO\�KHOG�HQWLWLHV

ZKLOVW�RWKHU�UXOHV�DSSO\�RQO\�WR�FORVHO\�KHOG�HQWLWLHV�

)RU�H[DPSOH��RQO\�ZLGHO\�KHOG�HQWLWLHV�

� PD\�EH�FROOHFWLYH�LQYHVWPHQW�YHKLFOHV��DQG

� PD\�SURYLGH�D�FHUWDLQ�OHYHO�RI�EHQHILWV�IRU�PHPEHUV�LQ�WKH�IRUP�RI
GLVFRXQWHG�JRRGV�RU�VHUYLFHV�WKDW�DUH�H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI

¶GLVWULEXWLRQ·�

3URYLVLRQV�UHOHYDQW�WR�FORVHO\�KHOG�HQWLWLHV�LQFOXGH�WKRVH�DGGUHVVLQJ

QRQ�FRPPHUFLDO�ORDQV�LQYROYLQJ�D�FORVHO\�KHOG�HQWLW\�DQG�LWV�PHPEHUV�

$W�SUHVHQW�D�QXPEHU�RI�GLIIHUHQW�V\VWHPV�GHWHUPLQH��IRU�WD[DWLRQ�SXUSRVHV��WKH

H[WHQW�RI�WKH�SXEOLF�FRQWURO�RI�DQ�HQWLW\���)RU�H[DPSOH��LQ�WKH�FDVH�RI

FRPSDQLHV�WKH�WD[�ODZ�DSSOLHV�D�¶SXEOLF·�DQG�¶SULYDWH·�GLFKRWRP\���+RZHYHU�

WKLV�LV�QRW�WKH�VDPH�GLVWLQFWLRQ�DV�H[LVWV�XQGHU�WKH�&RUSRUDWLRQV�/DZ���7KLV

GLVWLQFWLRQ�DOVR�FDQQRW�EH�HDVLO\�DSSOLHG�WR�WUXVWV���7KH�WUXVW�ORVV�SURYLVLRQV�RI

WKH�WD[DWLRQ�ODZ�XVH�FRQFHSWV�VXFK�DV�¶YHU\�ZLGHO\�KHOG·��¶ZLGHO\�KHOG·�DQG

¶FORVHO\�KHOG·�

$�VLQJOH��XQLIRUP�DSSURDFK�IRU�GHWHUPLQLQJ�WKH�H[WHQW�RI�SXEOLF�FRQWURO�ZLOO

LQFUHDVH�ERWK�FRQVLVWHQF\�DQG�VLPSOLFLW\���$�FORVHO\�ZLGHO\�KHOG�GLVWLQFWLRQ�IRU

FODVVLI\LQJ�HQWLWLHV�FRYHUHG�E\�WKH�HQWLW\�WD[�V\VWHP�ZLOO�

� EH�WKH�VLPSOHVW�ZD\�RI�SURYLGLQJ�D�VLQJOH��FRQVLVWHQW��PHWKRG�IRU�FODVVLI\LQJ
WKH�QDWXUH�RI�DQ�HQWLW\·V�RZQHUVKLS��DQG

� SURYLGH�D�FRPSUHKHQVLYH�FRGH�ZKLFK�GRHV�QRW�UHO\�RQ�RWKHU�VWDWXWRU\�UXOHV�
VXFK�DV�WKH�&RUSRUDWLRQV�/DZ�
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Recommendation

6.21 ‘Widely held’ definition

7KDW�D�¶ZLGHO\�KHOG·�HQWLW\�VXEMHFW�WR�HQWLW\�WD[DWLRQ�EH�GHILQHG�DV�DQ

HQWLW\�ZKHUH�

�L� WKH�PHPEHUVKLS�LQWHUHVWV��IRU�H[DPSOH��XQLWV�RU�VKDUHV��DUH�KHOG�E\

QRW�IHZHU�WKDQ�����SHUVRQV��DQG

�LL� ���RU�IHZHU�LQGLYLGXDOV�GR�QRW�KROG��GLUHFWO\�RU�LQGLUHFWO\�

���SHU�FHQW�RU�PRUH�RI�

� WKH�LQWHUHVWV�LQ�WKH�SURILWV�RU�FDSLWDO��RU

� WKH�YRWLQJ�ULJKWV�

7KH�GHILQLWLRQ�RI�¶ZLGHO\�KHOG·�LV�EURDGO\�EDVHG�RQ�WKH�VWDQGDUG�GHILQLWLRQ�XVHG

LQ�WKH�WUXVW�ORVV�SURYLVLRQV���7D[SD\HUV�DUH�IDPLOLDU�ZLWK�WKLV�GHILQLWLRQ��ZKLFK�LV

HDV\�WR�DSSO\�WR�WUXVWV�

7KH�DGGLWLRQDO�UHTXLUHPHQW�WKDW�WKH�PHPEHUVKLS�LQWHUHVWV�LQ�WKH�HQWLW\�DUH�KHOG

E\�QRW�IHZHU�WKDQ�����SHUVRQV�LV�LPSRUWDQW�LQ�DFKLHYLQJ�D�JHQXLQHO\

EURDG�EDVHG�PHPEHUVKLS�

Recommendation
6.22 ‘Closely held’ definition

7KDW�D�FORVHO\�KHOG�HQWLW\�VXEMHFW�WR�HQWLW\�WD[DWLRQ�EH�GHILQHG�DV�DQ

HQWLW\�ZKLFK�LV�QRW�ZLGHO\�KHOG�

,Q�RUGHU�WR�SUHYHQW�HLWKHU�D�SRVVLEOH�RYHUODS�EHWZHHQ�WKH�GHILQLWLRQ�RI�ZLGHO\

DQG�FORVHO\�KHOG�HQWLWLHV��RU�D�JDS�EHWZHHQ�WKRVH�GHILQLWLRQV��FORVHO\�KHOG�HQWLW\

ZLOO�EH�GHILQHG�DV�DQ\�HQWLW\�ZKLFK�LV�QRW�ZLGHO\�KHOG�

Recommendation

6.23 All discretionary trusts treated as closely held

7KDW�D�WUXVW�EH�WUHDWHG�DV�FORVHO\�KHOG�LI�XQGHU�WKH�GRFXPHQWV

HVWDEOLVKLQJ�WKH�WUXVW�WKHUH�LV�D�GLVFUHWLRQ�DV�WR�ZKLFK�PHPEHU�LV�HQWLWOHG

WR�UHFHLYH�DOO�RU�VRPH�RI�WKH�LQFRPH��RU�FDSLWDO��RI�WKH�WUXVW�

7KLV�UHFRPPHQGDWLRQ�EXLOGV�RQ�WKH�FXUUHQW�UXOH�XQGHU�WKH�WUXVW�ORVV

SURYLVLRQV��ZKHUH�D�GLVFUHWLRQDU\�WUXVW�FDQQRW�EH�FODVVLILHG�DV�ZLGHO\�KHOG���,WV

UDWLRQDOH�LV�WKDW��RQFH�WKHUH�LV�D�GLVFUHWLRQ�DV�WR�WKH�DSSOLFDWLRQ�RI�LQFRPH�RU

FDSLWDO��LW�LV�QRW�SRVVLEOH�WR�GHWHUPLQH�ZKR�UHDOO\�FRQWUROV�WKDW�LQFRPH�RU

FDSLWDO���$OVR��EHFDXVH�WKH�REMHFWV�RI�D�GLVFUHWLRQDU\�WUXVW�GR�QRW�KDYH�DQ
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LQWHUHVW�LQ�HLWKHU�WKH�SURILWV�RU�FDSLWDO�RI�WKH�WUXVW��LW�FDQQRW�EH�HVWDEOLVKHG

ZKHWKHU����RU�IHZHU�LQGLYLGXDOV��GLUHFWO\�RU�LQGLUHFWO\��KROG�IL[HG�HQWLWOHPHQWV

WR�DW�OHDVW����SHU�FHQW�RI�WKH�LQFRPH�RU�FDSLWDO�RI�WKH�WUXVW��RU����SHU�FHQW�RI

WKH�YRWLQJ�LQWHUHVWV�RI�WKH�WUXVW�

Ongoing review of tax preferences

Recommendation

6.24 Ongoing review of tax preferences

7KDW�DQ�RQJRLQJ�SURFHVV�EH�LPSOHPHQWHG�WR�SHULRGLFDOO\�DQG

V\VWHPDWLFDOO\�UHYLHZ�DOO�WD[�SUHIHUHQFHV�WR�GHWHUPLQH�ZKHWKHU�WKH

REMHFWLYHV�IRU�WKHLU�LQWURGXFWLRQ�DUH�

�L� VWLOO�FXUUHQW��DQG

�LL� PRVW�DSSURSULDWHO\�GHOLYHUHG�WKURXJK�WKH�WD[DWLRQ�V\VWHP�

7D[�SROLF\�GHVLJQ�SULQFLSOH�����SURSRVHG�LQ�$�6WURQJ�)RXQGDWLRQ��SDJH�[[L��

VXJJHVWHG�WKDW�¶7D[�LQFHQWLYHV�VKRXOG�RQO\�EH�SURYLGHG�IROORZLQJ�D�IRUPDO

DVVHVVPHQW�RI�WKHLU�QHW�LPSDFW�RQ�WKH�QDWLRQDO�WD[DWLRQ�REMHFWLYHV�DQG�RQO\

ZKHUH�DVVHVVHG�WR�EH�DQ�HVVHQWLDO�RU�VXSHULRU�IRUP�RI�JRYHUQPHQW

LQWHUYHQWLRQ�·��7KLV�SULQFLSOH�LV�DWWDFKHG�WR�WKH�SURSRVHG�&KDUWHU�RI�%XVLQHVV

7D[DWLRQ��VHH�5HFRPPHQGDWLRQ������DQG�VKRXOG�DSSO\�HTXDOO\�WR�DOO�H[LVWLQJ�DV

ZHOO�DV�SURSRVHG�QHZ�WD[�LQFHQWLYHV�

7KH�*RYHUQPHQW�LV�FRPPLWWHG�WR�UHYLHZLQJ�FHUWDLQ�WD[�FRQFHVVLRQV�DULVLQJ

IURP�VSHFLDO�OHJLVODWLRQ���VXFK�DV�WKH�3RROHG�'HYHORSPHQW�)XQGV�SURJUDP��

RQ�D�UHJXODU�EDVLV���,Q�WKLV�UHSRUW��WKH�5HYLHZ�KDV�DOVR�UHFRPPHQGHG�IXWXUH

UHYLHZV�LQ�UHODWLRQ�WR�LWV�VFULS�IRU�VFULS�DQG�YHQWXUH�FDSLWDO�SURSRVDOV�

+RZHYHU��VXFK�SURFHVVHV�GR�QRW�FRYHU�WKH�RSHUDWLRQ�RI�QRQ�SURJUDP�WD[

SUHIHUHQFHV�WKDW�DULVH�IURP�SURYLVLRQV�LQ�WKH�WD[�ODZ�ZKHUH�WKRVH�SURYLVLRQV

DUH�QRW�WKH�VXEMHFW�RI�D�VHSDUDWH�DGPLQLVWUDWLYH�SURFHVV�

7KUHH�FODVVHV�RI�SUHIHUHQWLDO�WUHDWPHQW�ZLOO�UHPDLQ�

� WKRVH�GHOLYHUHG�WKURXJK�WKH�LQFRPH�WD[�EDVH�

� WKRVH�GHOLYHUHG�WKURXJK�WKH�HQWLW\�VWUXFWXUH��DQG

� WKRVH�GHOLYHUHG�WKURXJK�FODVVHV�RI�LQFRPH�EHLQJ�WD[HG�SUHIHUHQWLDOO\�

,Q�VRPH�FDVHV��SUHIHUHQWLDO�WD[DWLRQ�WUHDWPHQW�FDQ�KDYH�DGYHUVH�HFRQRPLF

HIILFLHQF\�FRQVHTXHQFHV���6SHFLDO�WUHDWPHQW�FDQ�DOVR�FRPSURPLVH�WKH�VWUXFWXUH

DQG�LQWHJULW\�RI�WKH�ODZ���:LWKRXW�SURSHU�HYDOXDWLRQ��WKH�WUXH�FRVW�WR�WKH�QDWLRQ

RI�WKHVH�SURYLVLRQV�FDQQRW�EH�DVFHUWDLQHG�
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7KH�SURFHVVHV�IRU�WKH�HYDOXDWLRQ�DQG�UHYLHZ�RI�WD[�H[SHQGLWXUHV�ZLOO�EH

IDFLOLWDWHG�WKURXJK�WKH�FROOHFWLRQ�RI�DSSURSULDWH�LQIRUPDWLRQ�IURP�WD[SD\HUV�³

WKH�VXEMHFW�RI�5HFRPPHQGDWLRQ������


