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Unifying the treatment of leases and
rights over non-depreciable assets

Recommendation
10.1 Taxation of rights over non-depreciable assets

7KDW�OHDVHV�DQG�RWKHU�ULJKWV�RYHU�QRQ�GHSUHFLDEOH�DVVHWV�EH�WD[HG�XQGHU

D�JHQHUDO�IUDPHZRUN�ZKLFK�PRUH�FORVHO\�UHIOHFWV�WKH�HFRQRPLF

VXEVWDQFH�RI�WKH�DUUDQJHPHQWV�

,Q�&KDSWHU����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��WKH�5HYLHZ�FDQYDVVHG�UHYLVHG

DUUDQJHPHQWV�WR�SXW�WKH�WD[DWLRQ�RI�OHDVHV�DQG�RWKHU�ULJKWV�RYHU

QRQ�GHSUHFLDEOH�DVVHWV�RQ�D�EDVLV�WKDW�PRUH�FORVHO\�UHIOHFWV�WKH�FKDQJHV�LQ�YDOXH

RI�WKH�DVVHWV�DQG�OLDELOLWLHV�DVVRFLDWHG�ZLWK�WKH�ULJKWV�

&HUWDLQ�SUREOHPV�ZLWK�WKH�H[LVWLQJ�WD[DWLRQ�RI�ULJKWV�ZHUH�RXWOLQHG�LQ

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������

� ,Q�WKH�KDQGV�RI�WKH�JUDQWHH��PDQ\�H[SHQGLWXUHV�RQ�ULJKWV�DUH�FXUUHQWO\�QRW

GHGXFWLEOH�H[FHSW�DV�D�FDSLWDO�ORVV�DW�WKH�HQG�RI�WKH�ULJKW���([DPSOHV�LQFOXGH

IUDQFKLVH�IHHV��OHDVH�SUHPLXPV��UHVWULFWLYH�FRYHQDQWV�DQG�VRPH�VWDWXWRU\

OLFHQVHV�

� 6XFK�ULJKWV�DUH�WUHDWHG�DV�WKH�FUHDWLRQ�RI�QHZ�DVVHWV�E\�WKH�JUDQWRU�DQG

XS�IURQW�SD\PHQWV�WR�WKH�JUDQWRU�DUH�WD[HG�RQ�UHFHLSW�

� ,Q�RWKHU�FDVHV��WD[SD\HUV�DUH�DEOH�WR�JDLQ�XQZDUUDQWHG�WD[�EHQHILWV�E\

VWUXFWXULQJ�WKH�SURILOH�RI�SD\PHQWV�IRU�D�ULJKW�VR�WKDW�WKH�SURILOH�GLIIHUV

VLJQLILFDQWO\�IURP�WKDW�RI�WKH�EHQHILWV�REWDLQHG�IURP�WKH�ULJKW�

Consultation

6XEPLVVLRQV�WR�WKH�5HYLHZ�VXSSRUWHG�VWUDLJKW�OLQH�ZULWH�RII�RI�H[SHQGLWXUH

RYHU�WKH�SHULRG�RI�D�ULJKW�WKDW�LV�OLNHO\�WR�SURYLGH�EURDGO\�XQLIRUP�DQQXDO

EHQHILWV�³�XQGHU�WKH�SURSRVHG�¶GHHPHG�EHQHILWV·�DSSURDFK�RXWOLQHG�RQ

SDJHV���������RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

&RQFHUQV�ZHUH�UDLVHG�KRZHYHU��RYHU�WKH�FRPSOH[LW\�RI�WKH�SURSRVHG�¶LPSOLFLW

EHQHILWV�DSSURDFK·�FDQYDVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������DV�D

PHWKRG�RI�WD[LQJ�ULJKWV�ZKHUH�WKH�DQQXDO�EHQHILWV�IURP�WKH�ULJKWV�YDU\

GHSHQGLQJ�RQ�D�UDQJH�RI�FLUFXPVWDQFHV���&RQFHUQV�ZHUH�DOVR�UDLVHG�LQ

VXEPLVVLRQV�DERXW�WKH�SRWHQWLDO�IRU�EDODQFLQJ�FKDUJHV�RQ�WKH�JUDQWLQJ�RI�ULJKWV

WR�LPSRVH�WD[DWLRQ�RQ�XQUHDOLVHG�JDLQV�DVVRFLDWHG�ZLWK�WKH�DVVHW�XQGHUO\LQJ�WKH

ULJKWV�³�XQGHU�RSWLRQV�FDQYDVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV���������
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Summary of proposed framework

7KH�SURSRVHG�IUDPHZRUN�IRU�WD[LQJ�ULJKWV�ZLOO�UHGXFH�WKH�FXUUHQW

LQFRQVLVWHQF\�DQG�GLVWRUWLRQDU\�QDWXUH�RI�WKH�ODZ�ZKLOH�DOVR�DGGUHVVLQJ

FRQFHUQV�UDLVHG�LQ�VXEPLVVLRQV���6LJQLILFDQW�H[FOXVLRQV�IRU�¶URXWLQH·�ULJKWV�³

5HFRPPHQGDWLRQ������D��³�ZLOO�PHDQ�WKDW�WKH�WD[DWLRQ�RI�PDQ\�ULJKWV�ZKLFK

DUH�FXUUHQWO\�WD[HG�UHDVRQDEO\�ZLOO�EH�XQDIIHFWHG�E\�WKH�FKDQJHV��UHGXFLQJ�WKH

FRPSOLDQFH�EXUGHQ�RI�WD[SD\HUV���%H\RQG�¶URXWLQH·�ULJKWV��WKH�WD[�WUHDWPHQW�RI

D�ULJKW�ZLOO�UHFRJQLVH�WKH�DVVHWV�DQG�OLDELOLWLHV�LQYROYHG���WKH�QDWXUH�RI�WKH�DVVHW

�WKH�ULJKW��DFTXLUHG�E\�WKH�JUDQWHH��ZKLFK�DIIHFWV�WKH�WD[�YDOXH�RI�WKH

XQGHUO\LQJ�DVVHW�UHWDLQHG�E\�WKH�JUDQWRU��DQG��LI�WKH�ULJKW�LV�QRW�SDLG�IRU�HQWLUHO\

XS�IURQW��WKH�VWUHDP�RI�SD\PHQWV�IRU�WKH�ULJKW��ZKLFK�UHSUHVHQWV�DQ�DVVHW�WR�WKH

JUDQWRU�DQG�D�OLDELOLW\�WR�WKH�JUDQWHH�

7KH�JUDQWHH�ZLOO�DWWUDFW�ZULWH�RII�WR�UHIOHFW�WKH�GHFOLQLQJ�YDOXH�RI�WKH�ULJKW�WR

WKH�JUDQWHH��5HFRPPHQGDWLRQ���������6LPSOH�VWUDLJKW�OLQH�ZULWH�RII�ZLOO�DSSO\

ZKHUH�WKH�ULJKW�LV�OLNHO\�WR�GHFOLQH�VWHDGLO\�LQ�YDOXH��UHIOHFWLQJ��VD\��EURDGO\

HTXDO�EHQHILWV�IURP�DFFHVV�WR�WKH�XQGHUO\LQJ�DVVHW��

7KH�JUDQWRU�ZLOO�EH�VXEMHFW�WR�D�EDODQFLQJ�DGMXVWPHQW�RQ�GLVSRVDO�RI�ULJKWV

ZKHUH�WKH�ULJKW�UHSUHVHQWV�D�SHUPDQHQW�GLVSRVDO��5HFRPPHQGDWLRQ���������7KH

JUDQWRU�ZLOO�DOVR�EH�VXEMHFW�WR�D�EDODQFLQJ�DGMXVWPHQW�ZKHUH�WKH�GLVSRVDO�LV�QRW

SHUPDQHQW�EXW�WKH�ULJKW�ODVWV�ORQJHU�WKDQ����\HDUV��5HFRPPHQGDWLRQ���������,Q

HDFK�FDVH��D�EDODQFLQJ�DGMXVWPHQW�ZLOO�DULVH�WR�WKH�H[WHQW�WKDW�WKHUH�DUH

SUHYLRXVO\�XQUHDOLVHG�FKDQJHV�LQ�YDOXH�DVVRFLDWHG�ZLWK�WKDW�SDUW�RI�WKH

XQGHUO\LQJ�DVVHW�DVVRFLDWHG�ZLWK�WKH�ULJKW���7KH�EDODQFLQJ�DGMXVWPHQW�UHVXOWV

IURP�D�GLIIHUHQFH�EHWZHHQ�WKH�UHGXFWLRQ�LQ�WD[�YDOXH�RI�WKH�XQGHUO\LQJ�DVVHW

DQG�WKH�XS�IURQW�YDOXH�RI�WKH�SD\PHQWV�IRU�WKH�ULJKW�

)RU�ULJKWV�ZKLFK�DUH�QRW�SHUPDQHQW�GLVSRVDOV��ZKHUH�WKH�JUDQWRU�UHJDLQV�DFFHVV

WR�WKH�XQGHUO\LQJ�DVVHW�RQ�H[SLU\�RI�WKH�ULJKW���WKH�WD[�YDOXH�RI�WKH�XQGHUO\LQJ

DVVHW�ZLOO�UHFRYHU�DW�WKH�HQG�RI�WKH�ULJKW�WR�LWV�OHYHO�SULRU�WR�WKH�VDOH�RI�WKH�ULJKW

�5HFRPPHQGDWLRQ���������7KH�SURILOH�RI�UHFRYHU\�ZLOO�JHQHUDOO\�PLUURU�WKH

ZULWH�RII�SURILOH�RI�WKH�JUDQWHH·V�ULJKW���7KLV�WUHDWPHQW�LV�LQ�OLQH�ZLWK�WKDW

UHFRPPHQGHG�IRU�SDUW�GLVSRVDOV�RI�EHQHILWV�RU�REOLJDWLRQV�DVVRFLDWHG�ZLWK

ILQDQFLDO�DVVHWV�DQG�OLDELOLWLHV��5HFRPPHQGDWLRQ������

7KHVH�FKDQJHV�ZLOO�VLJQLILFDQWO\�LPSURYH�WKH�WD[�WUHDWPHQW�RI�ULJKWV���8S�IURQW

SD\PHQW�IRU�VKRUW�WHUP�ULJKWV��IRU�H[DPSOH��ZLOO�EHFRPH�GHGXFWLEOH�WR�WKH

JUDQWHH�DQG�DVVHVVDEOH�WR�WKH�JUDQWRU�RYHU�WKH�WHUP�RI�WKH�ULJKW���'LVWRUWLRQV

DQG�LQFRQVLVWHQFLHV��DV�ZHOO�DV�WD[�EHQHILWV�DQG�GLVDGYDQWDJHV�IURP�WKH

VWUXFWXULQJ�RI�SD\PHQWV�IRU�ULJKWV��ZLOO�EH�UHPRYHG�RU�UHGXFHG�VLJQLILFDQWO\�

&DPHRV������DQG������RQ�SDJHV�����DQG������UHVSHFWLYHO\��RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ�LOOXVWUDWH�WKH�UHFRPPHQGHG�WUHDWPHQW�RI�WKH�JUDQWHH�DQG�JUDQWRU�

6RPH�IXUWKHU�H[DPSOHV�DUH�SURYLGHG�KHUH�WR�LOOXVWUDWH�WKH�SURSRVHG�WUHDWPHQW

RI�GLIIHUHQW�ULJKWV�
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Recommendation

10.2 ‘Routine’ rights and service contracts excluded from
cashflow/tax value treatment

Where rights payments ‘match’ benefit profile

�D� 7KDW�ULJKWV�EH�WD[HG�RQ�WKH�EDVLV�RI�SD\PHQWV�WKDW�DUH�GXH��ZKHUH

UHJXODU�SHULRGLF�SD\PHQWV�DUH�UHTXLUHG�WR�EH�PDGH�ZKLFK�¶EURDGO\

DSSUR[LPDWH�WKH�EHQHILWV�UHFHLYHG�LQ�HDFK�SHULRG·�XQGHU�WKH�ULJKW�

Personal services

�E� 7KDW�FRQWUDFWV�UHODWLQJ�WR�WKH�SURYLVLRQ�RI�SHUVRQDO�VHUYLFHV�E\

LQGLYLGXDOV��LQFOXGLQJ�WKURXJK�SHUVRQDO�VHUYLFH�FRPSDQLHV��EH

WD[HG�RQ�D�UHFHLYDEOHV�EDVLV�

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������HPSKDVLVHG�WKH�LPSRUWDQFH�RI�QHZ

DUUDQJHPHQWV�IRU�WD[LQJ�ULJKWV�EHLQJ�HDV\�WR�DSSO\�DQG�QRW�LPSRVLQJ�KLJK

FRPSOLDQFH�FRVWV�RQ�WD[SD\HUV��HVSHFLDOO\�LQ�WKH�PDMRULW\�RI�FDVHV�ZKHUH

SD\PHQWV�DUH�QRW�VWUXFWXUHG�WR�REWDLQ�WD[�EHQHILWV�

7KH�SD\PHQWV�IRU�PRVW�¶URXWLQH·�ULJKWV�ZLOO�EH�DVVHVVHG�ZKHQ�WKH\�DUH�GXH

UHJDUGOHVV�RI�WKH�SHULRG�RI�WKH�ULJKW���7KDW�ZLOO�DSSO\�ZKHUH�UHJXODU�SD\PHQWV

DUH�PDGH�IRU�WKH�ULJKW�ZKLFK�¶EURDGO\�DSSUR[LPDWH�WKH�EHQHILWV�UHFHLYHG�LQ

HDFK�SHULRG·�XQGHU�WKH�ULJKW���,W�LV�H[SHFWHG�WKDW�WKLV�ZLOO�LQFOXGH�PRVW�OHDVHV�RI

ODQG�DQG�VHUYLFH�FRQWUDFWV�ZKHUH�WKHUH�DUH�QR�SUHSD\PHQWV�

7R�VLPSOLI\�FRPSOLDQFH��OHDVHV�RI�UHDOW\�ZLOO�EH�WUHDWHG�DV�EHLQJ�VLQJOH�OHDVHV

�UDWKHU�WKDQ�PXOWLSOH�OHDVHV��RYHU�QRQ�GHSUHFLDEOH�DVVHWV��SURYLGLQJ�WKDW�WKH\

GR�QRW�LQYROYH�WKH�XVH�RI�GHSUHFLDEOH�DVVHWV�WKH�YDOXH�RI�ZKLFK�H[FHHGV�WKH

OLPLWV�VHW�RXW�LQ�5HFRPPHQGDWLRQ������F����/HDVHV�RI�UHDOW\�ZKLFK�LQFOXGH

EXLOGLQJV�DQG�RWKHU�GHSUHFLDEOH�DVVHWV�LQ�H[FHVV�RI�WKRVH�OLPLWV�ZRXOG�EH

GLYLGHG�LQWR�D�OHDVH�RI�GHSUHFLDEOH�DVVHWV�FRYHUHG�E\�5HFRPPHQGDWLRQ�����

DQG�D�OHDVH�RI�QRQ�GHSUHFLDEOH�DVVHWV�

5LJKWV�ZLOO�EH�WUHDWHG�DV�¶URXWLQH·�ZKHUH��LQ�OLQH�ZLWK�RUGLQDU\�FRPPHUFLDO

SUDFWLFH��WKH�SD\PHQWV�DUH�FRPPHQVXUDWH�ZLWK�WKH�EHQHILWV�UHFHLYHG�LQ�HDFK

SHULRG�³�VXFK�DV�HTXDO�SD\PHQWV�RU�SD\PHQWV�WKDW�HVFDODWH�RYHU�WKH�SHULRG�RI

WKH�ULJKW�LQ�OLQH�ZLWK�WKH�&3,�RU�PDUNHW�H[SHFWDWLRQV��VXFK�DV�UHDOW\�UHQWV��

3D\PHQWV�ZLOO�DOVR�QHHG�WR�EH�VSHFLILHG�DV�EHLQJ�UHTXLUHG�DW�OHDVW�\HDUO\���5LJKWV

IRU�D�SHULRG�RI�OHVV�WKDQ�RQH�\HDU�ZLOO�DOVR�EH�WUHDWHG�DV�URXWLQH�ULJKWV�

&RQWUDFWV�UHODWLQJ�WR�WKH�SURYLVLRQ�RI�SHUVRQDO�VHUYLFHV�E\�LQGLYLGXDOV

�LQFOXGLQJ�WKURXJK�SHUVRQDO�VHUYLFH�FRPSDQLHV���VXFK�DV�VSRUWV�VLJQLQJV�

¶JROGHQ�KHOOR·�SD\PHQWV�DQG�HQGRUVHPHQWV�³�ZLOO�DOVR�EH�WUHDWHG�LQ�D�VLPLODU

ZD\�WR�URXWLQH�ULJKWV�DQG�WD[HG�RQ�D�UHFHLYDEOHV�EDVLV�

5LJKWV�ZKLFK�DUH�WD[HG�DV�EHLQJ�¶URXWLQH�ULJKWV·�ZLOO�QRW�EH�VXEMHFW�WR

5HFRPPHQGDWLRQV������������DQG������
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Recommendation

10.3 Write-off treatment for grantees of ‘non-routine’ rights

7KDW�JUDQWHHV�RI�¶QRQ�URXWLQH·�ULJKWV�WKDW�DUH�QRW�SHUSHWXDO�UHFHLYH�D

ZULWH�RII�FRQVLVWHQW�ZLWK�WKH�SURILOH�RI�UHGXFWLRQ�LQ�YDOXH�RI�WKH�ULJKW��LQ

WXUQ�UHIOHFWLQJ�WKH�QDWXUH�RI�WKH�XQGHUO\LQJ�DVVHW��

�L� ZKHUH�WKH�ULJKW�UHSUHVHQWV�D�VWHDGLO\�ZDVWLQJ�DVVHW�WR�WKH

JUDQWHH�³�VWUDLJKW�OLQH�ZULWH�RII�RYHU�WKH�SHULRG�RI�WKH�ULJKW�

�LL� ZKHUH�WKH�ZDVWLQJ�RI�WKH�ULJKW�GHSHQGV�RQ�WKH�UDWH�RI�H[SORLWDWLRQ

RI�WKH�XQGHUO\LQJ�DVVHW�E\�WKH�JUDQWHH�³�ZULWH�RII�EDVHG�RQ�WKH

DFWXDO�UDWH�RI�XVDJH��RU

�LLL� LQ�RWKHU�FDVHV�³�ZULWH�RII�EDVHG�RQ�D�GHPRQVWUDWHG�UHDVRQDEOH

HVWLPDWH�RI�WKH�DQQXDO�UDWH�RI�FKDQJH�LQ�WKH�EHQHILWV�SURYLGHG�E\

WKH�XQGHUO\LQJ�DVVHW�

0DQ\�H[SHQGLWXUHV�RQ�ULJKWV�DUH�FXUUHQWO\�QRW�GHGXFWLEOH�H[FHSW�DV�D�FDSLWDO

ORVV�DW�WKH�HQG�RI�WKH�ULJKW��ZKHQ�LW�KDV�QR�YDOXH����7KH�SURSRVHG�DUUDQJHPHQWV

ZLOO�JLYH�D�GHGXFWLRQ�WR�WKH�JUDQWHH�EDVHG�RQ�WKH�EURDG�SURILOH�RI�UHGXFWLRQ�LQ

YDOXH�UHIOHFWLQJ�WKH�QDWXUH�RI�WKH�DVVHW�XQGHUO\LQJ�WKH�ULJKW���7KH�ZULWH�RII�ZLOO

DSSO\�RYHU�WKH�SHULRG�RI�WKH�ULJKW�RU�WKH�SHULRG�RYHU�ZKLFK�WKH�DVVRFLDWHG

EHQHILW�ZLOO�EH�WDNHQ��ZKHUH�VKRUWHU�

:KHUH�WKH�JUDQWHH�WDNHV�WKH�EHQHILWV�XQGHU�D�ULJKW�RQ�D�URXJKO\�HTXDO�EDVLV

RYHU�WKH�SHULRG��VWUDLJKW�OLQH�ZULWH�RII�EURDGO\�UHIOHFWV�WKH�HFRQRPLF�DQG

FRPPHUFLDO�UHDOLW\�SDUWLFXODUO\�LI�WKH�ULJKW�LV�QRW�RI�ORQJ�GXUDWLRQ���6WUDLJKW�OLQH

WUHDWPHQW�LV�WKHUHIRUH�SURSRVHG�LQ�D�UDQJH�RI�FDVHV��LQFOXGLQJ�OHDVHV�RI�ODQG�

1HYHUWKHOHVV��SURYLGLQJ�VWUDLJKW�OLQH�WUHDWPHQW�LV�QRW�DSSURSULDWH�ZKHUH�WKH

JUDQWHH�FDQ�VWUXFWXUH�WKH�EHQHILWV�IURP�WKH�ULJKW�RU�IRU�ORQJ�GDWHG�OHDVHV�RI

ODQG�DQG�SURSHUW\��HVSHFLDOO\�ZKHUH�WKH�EHQHILWV�PD\�EH�H[SHFWHG�WR�LQFUHDVH

UDWKHU�WKDQ�UHPDLQ�FRQVWDQW�RYHU�WKH�OHDVH�

6WUDLJKW�OLQH�ZULWH�RII�ZRXOG�QRW�EH�DSSURSULDWH�ZKHUH�WKH�JUDQWHH�WDNHV�WKH

EHQHILW�DW�D�SRLQW�WKH�JUDQWHH�GHWHUPLQHV��IRU�H[DPSOH�LQ�WKH�FDVH�RI�D�ULJKW�WR

WDNH�VRPHWKLQJ�IURP�DQRWKHU·V�ODQG��SURILWV�j�SUHQGUH����,W�ZRXOG�FUHDWH�ERWK

VWUXFWXULQJ�RSSRUWXQLWLHV�LQ�VRPH�VLWXDWLRQV�DQG�GLVDGYDQWDJH�WD[SD\HUV�LQ

RWKHUV���,Q�VXFK�FDVHV��WKH�JUDQWHH·V�ZULWH�RII�ZLOO�EH�EDVHG�RQ�WKH�DFWXDO�UDWH�RI

XVDJH�

7KH�FKDQJH�LQ�YDOXH�RI�WKH�EHQHILWV�IURP�WKH�ULJKW�PD\�EH�UHDVRQDEO\

SUHGLFWDEOH�E\�WKH�JUDQWHH�DQG�JUDQWRU�DW�WKH�EHJLQQLQJ�RI�D�ULJKW���,Q�VXFK

FDVHV��WKH�JUDQWHH�ZLOO�EH�DEOH�WR�DSSO\�ZULWH�RII�RYHU�WKH�SHULRG�RI�WKH�ULJKW�RQ

WKH�EDVLV�RI�DQ�XS�IURQW�HVWLPDWH�RI�WKH�H[SHFWHG�FKDQJH�LQ�YDOXH�RI�WKH

EHQHILWV�ZKHUH�WKDW�HVWLPDWH�LV�UHDVRQDEOH�DQG�PXWXDOO\�DJUHHG�
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7KH�ORQJHU�WKH�ULJKW�WKH�OHVV�VWUDLJKW�OLQH�ZULWH�RII�ZRXOG�DSSUR[LPDWH�WKH

FKDQJH�LQ�YDOXH�RI�WKH�EHQHILWV�IURP�D�ULJKW�RYHU�VD\�ODQG�DQG�SURSHUW\���,Q

WKHVH�FLUFXPVWDQFHV�VWUDLJKW�OLQH�WUHDWPHQW�ZRXOG�SURGXFH�VLJQLILFDQW�DUELWUDJH

RSSRUWXQLWLHV���7R�DGGUHVV�WKLV�E\�WD[LQJ�ULJKWV�RYHU�VD\����\HDUV�DV�D�VDOH�RI�WKH

XQGHUO\LQJ�DVVHW�ZRXOG�LQWURGXFH�DQ�DUELWUDU\�ERXQGDU\�OLQH���$Q�DOWHUQDWLYH

ZRXOG�EH�WR�WD[�WKH�FKDQJH�LQ�WKH�H[SHFWHG�EHQHILWV�³�VD\�PRYLQJ�LQ�OLQH�ZLWK

WKH�&3,�³�IRU�ULJKWV�RI�ORQJ�GXUDWLRQ�

$QRWKHU�SRVVLELOLW\�ZRXOG�EH�WR�VSOLW�WKH�WD[LQJ�RI�QRQ�URXWLQH�OHDVHV�RYHU�ODQG

�FURZQ�OHDVHV�LQ�SDUWLFXODU��LQWR�D�URXWLQH�HOHPHQW�DQG�D�QRQ�URXWLQH�HOHPHQW�

0DQ\�SDVWRUDO�OHDVHV�LQYROYH�DQ�XS�IURQW�SUHPLXP�DQG�DQQXDO�UHQW���7UHDWLQJ

WKH�DQQXDO�UHQWV�DV�¶URXWLQH·�DQG�WKH�SUHPLXP�DV�¶QRQ�URXWLQH·�FRXOG�UHVXOW�LQ

VLPSOHU�WUHDWPHQW��UHGXFH�DUELWUDJH�RSSRUWXQLWLHV�DQG�VPRRWK�WKH

URXWLQH�QRQ�URXWLQH�ERUGHUOLQH�

:KLOH�UHFRJQLVLQJ�WKHVH�FRQVLGHUDWLRQV��WKH�5HYLHZ�RSWHG�IRU�WKH�SUDFWLFDO

DSSURDFK�UHIOHFWHG�LQ�WKH�UHFRPPHQGDWLRQV�

5HVWULFWLRQV�RQ�WKH�DELOLW\�WR�GHGXFW�SD\PHQWV�ZKLFK�UHODWH�WR�EHQHILWV�HQMR\HG

EH\RQG�WKH�SHULRG�RI�WKH�ULJKW��VXFK�DV�ZKHUH�RSWLRQV�H[LVW��ZLOO�EH�QHFHVVDU\�WR

UHPRYH�DYRLGDQFH�SRVVLELOLWLHV�³�IRU�H[DPSOH��ZKHUH�DQ�DJUHHPHQW�WXUQV�D

VHULHV�RI�QRQ�SHUSHWXDO�ULJKWV�LQWR�D�SHUSHWXDO�ULJKW�

Treatment of payments stream

,I�WKH�JUDQWHH�SD\V�IRU�WKH�ULJKW�ZLWK�D�VWUHDP�RI�SD\PHQWV��WKH�JUDQWHH·V

ZULWH�RII�ZLOO�EH�EDVHG�RQ�WKH�SUHVHQW�YDOXH�RI�WKH�SD\PHQWV�VWUHDP���7KH�IDOO

LQ�WKH�YDOXH�RI�WKH�VWUHDP�RI�IXWXUH�SD\PHQWV��DQ�RXWVWDQGLQJ�OLDELOLW\�RI�WKH

JUDQWHH��ZLOO�EH�DGGHG�WR�WKH�WD[DEOH�LQFRPH�RI�WKH�JUDQWHH�RYHU�WKH�SD\PHQW

SHULRG�

:KHUH�IXWXUH�SD\PHQWV�IRU�WKH�ULJKW�LQFOXGH�UR\DOWLHV�WKDW�DUH�QRW�FHUWDLQ

�VXEMHFW��IRU�H[DPSOH��WR�WKH�VL]H�RI�WKH�EHQHILWV�H[WUDFWHG�XQGHU�WKH�ULJKW��

VXFK�UR\DOWLHV�ZLOO�QRW�EH�LQFOXGHG�LQ�WKH�GHWHUPLQDWLRQ�RI�WKH�SUHVHQW�YDOXH�RI

WKH�SD\PHQWV�VWUHDP���7KH\�ZLOO�EH�WD[HG�RQ�D�UHFHLYDEOHV�EDVLV���7KLV�UHPRYHV

D�SRWHQWLDO�IRU�GRXEOH�WD[DWLRQ�RI�ULJKWV�XQGHU�WKH�FXUUHQW�ODZ�

&DPHR������RQ�SDJH�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LOOXVWUDWHG�WKH

UHFRPPHQGHG�WUHDWPHQW�IRU�ERWK�WKH�JUDQWHH�DQG�JUDQWRU�RI�D�ILYH�\HDU�ULJKW

RYHU�D�QRQ�GHSUHFLDEOH�DVVHW�ZKHUH�WKH�SD\PHQWV�IRU�WKH�ULJKW�DUH�VSUHDG�RYHU

WKH�ILUVW�WKUHH�\HDUV���6WUDLJKW�OLQH�ZULWH�RII�RYHU�WKH�ILYH�\HDUV�DSSOLHV�WR�WKH

JUDQWHH�DQG�WKH�JUDQWHH�LV�DOVR�WD[HG�RQ�WKH�IDOO�LQ�DQQXDO�YDOXH�RI�WKH

SD\PHQWV�

&DPHR������RQ�SDJH�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LOOXVWUDWHG�WKH

UHFRPPHQGHG�WUHDWPHQW�IRU�ERWK�WKH�JUDQWHH�DQG�JUDQWRU�RI�D�ULJKW�RYHU�WKH

VDPH�DVVHW�³�EXW�ZKHUH�WKH�SD\PHQW�IRU�WKH�ULJKW�LV�XS�IURQW�DQG�WKH�JUDQWHH
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DQG�JUDQWRU�DJUHH�RQ�D�SURILOH�RI�HTXDO�EHQHILWV�IURP�WKH�DVVHW�RYHU�WKH�ILYH

\HDUV�RI�WKH�ULJKW�

Recommendation

10.4 ‘Non-routine’ rights representing disposal

7KDW�QRQ�URXWLQH�ULJKWV�ZKLFK�LQ�VXEVWDQFH�UHSUHVHQW�WKH�IXOO�HFRQRPLF

GLVSRVDO�RI�DQ�DVVHW�RU�WKH�SHUPDQHQW�GLVSRVDO�RI�SDUW�RI�DQ�DVVHW�EH

WUHDWHG�DV�EHLQJ�D�GLVSRVDO��RU�SDUW�GLVSRVDO��RI�WKH�DVVHW�E\�WKH�JUDQWRU

DQG�DFTXLVLWLRQ�E\�WKH�JUDQWHH�

0DQ\�ULJKWV�LQ�VXEVWDQFH�UHSUHVHQW�WKH�HFRQRPLF�GLVSRVDO�RI�DVVHWV��HLWKHU

EHFDXVH�WKH�ULJKW�LV�HIIHFWLYHO\�LQ�SHUSHWXLW\�RU�EHFDXVH�WKH�JUDQWRU�RWKHUZLVH

GRHV�QRW�UHJDLQ�DQ�DVVHW�DW�WKH�HQG�RI�WKH�ULJKW���([DPSOHV�DUH�ULJKWV�WR�UHPRYH

JUDYHO�RU�VODWH�IURP�VRPHRQH�HOVH·V�ODQG���7KHVH�ULJKWV�GLIIHU�IURP�RWKHU�FDVHV�

LQ�ZKLFK�WKH�JUDQWRU�UHJDLQV�WKH�XVH�RI�DQ�XQGHUO\LQJ�DVVHW�DW�WKH�HQG�RI�WKH

ULJKW����5LJKWV�UHODWLQJ�WR�WKH�UHPRYDO�RI�WLPEHU�DUH�FRYHUHG�XQGHU

5HFRPPHQGDWLRQ������DV�WKHVH�ULJKWV�FDQ�EH�JUDQWHG�VHYHUDO�WLPHV�LQ

VXFFHVVLRQ�RYHU�WKH�VDPH�SLHFH�RI�ODQG��

7D[LQJ�VXFK�ULJKWV�DV�GLVSRVDOV�RI�DQ�DVVHW�E\�WKH�JUDQWRU�UHIOHFWV�WKH�HFRQRPLF

VXEVWDQFH�RI�WKH�WUDQVDFWLRQ���7KLV�UHSUHVHQWV�D�FKDQJH�IURP�WKH�FXUUHQW

WUHDWPHQW�ZKHUHE\�PDQ\�ULJKWV�DUH�WUHDWHG�DV�UHSUHVHQWLQJ�WKH�FUHDWLRQ�RI�D

QHZ�DVVHW�UDWKHU�WKDQ�D�SDUW�GLVSRVDO�RI�DQ�H[LVWLQJ�DVVHW�

7KH�WD[�YDOXH�RI�WKH�SRUWLRQ�RI�WKH�XQGHUO\LQJ�DVVHW�EHLQJ�GLVSRVHG�RI�RIWHQ

FDQQRW�EH�VHSDUDWHO\�LGHQWLILHG���,Q�WKRVH�FDVHV��WKH�WD[�YDOXH�RI�WKH�XQGHUO\LQJ

DVVHW�SULRU�WR�WKH�GLVSRVDO�ZLOO�EH�UHGXFHG�E\�WKH�UDWLR�RI�WKH�SUHVHQW�YDOXH�RI

WKH�SD\PHQWV�IRU�WKH�ULJKW�WR�WKH�PDUNHW�YDOXH�RI�WKH�XQGHUO\LQJ�DVVHW�DW�WKDW

WLPH���$Q\�H[FHVV�EHWZHHQ�WKH�SD\PHQW�IRU�WKH�ULJKW�DQG�WKH�UHGXFWLRQ�LQ�WD[

YDOXH��D�JDLQ��ZLOO�DGG�WR�WD[DEOH�LQFRPH��DQG�YLFH�YHUVD�IRU�D�ORVV�

7KHVH�JDLQV�RU�ORVVHV�ZLOO�DWWUDFW�FDSLWDO�JDLQV�WUHDWPHQW�RQ�WKH�VDPH�EDVLV�DV

VDOH�RI�WKH�XQGHUO\LQJ�DVVHW���7KXV��ZKHUH�WKH�ULJKW�LV�JUDQWHG�RYHU�D�SUH�&*7

DVVHW��WKH�ULJKW�ZLOO�EH�WUHDWHG�DV�EHLQJ�WKH�SDUW�GLVSRVDO�RI�WKH�SUH�&*7�DVVHW�

Rights where there is no specific underlying asset

5LJKWV�ZKHUH�WKHUH�LV�QR�VSHFLILF�XQGHUO\LQJ�DVVHW��VXFK�DV�IUDQFKLVHV�DQG�VRPH

UHVWULFWLYH�FRYHQDQWV��ZLOO�EH�WUHDWHG�DV�EHLQJ�WKH�GLVSRVDO�RI�DQ�DVVHW�ZLWK�D�WD[

YDOXH�RI�]HUR�SOXV�DQ\�XQGHGXFWHG�DWWULEXWDEOH�FRVWV���7KH�GLVSRVDO�VKRXOG�QRW

DWWUDFW�WKH�FDSLWDO�JDLQV�WUHDWPHQW�RU�VPDOO�EXVLQHVV�FDSLWDO�JDLQ�FRQFHVVLRQV���,Q

D�UHDOLVDWLRQ�EDVHG�WD[�V\VWHP��QRW�DOO�DVVHWV�DUH�UHFRJQLVHG�RQ�FUHDWLRQ��RU�DV

WKHLU�YDOXH�EXLOGV�XS�RYHU�WLPH��RIWHQ�RQ�WKH�EDVLV�RI�H[SHQGLWXUHV�WKDW�DUH

LPPHGLDWHO\�GHGXFWLEOH�IRU�LQFRPH�WD[�SXUSRVHV��
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Treatment of payments stream

7R�WKH�H[WHQW�WKDW�WKH�ULJKW�LV�QRW�SDLG�IRU�XS�IURQW��WKH�IDOO�LQ�WKH�WD[�YDOXH�RI

WKH�VWUHDP�RI�IXWXUH�SD\PHQWV�ZLOO�UHGXFH�WKH�JUDQWRU·V�WD[DEOH�LQFRPH�RYHU

WKH�SHULRG�LQYROYHG���7KH�VWUHDP�RI�SD\PHQWV�LV�DQ�DVVHW�WR�WKH�JUDQWRU�ZLWK�DQ

LQLWLDO�WD[�YDOXH�HTXDO�WR�WKH�SUHVHQW�YDOXH�RI�WKRVH�SD\PHQWV���7KLV�PDWFKHV�WKH

WUHDWPHQW�RI�WKH�JUDQWHH����7KLV�WUHDWPHQW�DSSOLHV�DOVR�LQ�WKH�FDVH�RI�ULJKWV�QRW

UHSUHVHQWLQJ�GLVSRVDOV��

Example 10.1 Rights to remove gravel from someone else’s land

$�EX\V�VRPH�ODQG�DQG�JUDYHO�GHSRVLWV�IRU���������DQG�VXEVHTXHQWO\�LVVXHV�D

ULJKW�WR�%�WR�UHPRYH�WKH�JUDYHO�LQ�UHWXUQ�IRU�D�SD\PHQW�RI�����������7KH�ODQG

DQG�JUDYHO�DUH�MRLQWO\�YDOXHG�DW����������DW�WKH�WLPH�WKDW�WKH�ULJKW�LV�JUDQWHG�

7KH�WD[�YDOXH�RI�$·V�ODQG�LV�UHGXFHG�E\����SHU�FHQW�RI������������������DV

HIIHFWLYHO\����SHU�FHQW�RI�WKH�YDOXH�RI�WKH�ODQG�KDV�EHHQ�UHDOLVHG���7KH�JUDQWRU

LV�WKHUHIRUH�WD[HG�RQ�D�FDSLWDO�JDLQ�RI��������³�WKH�UHFHLSW�RI���������OHVV

WKH�GHFOLQH�LQ�WD[�YDOXH�RI����������7KH�JUDQWHH��%��UHFHLYHV�D�GHGXFWLRQ

EDVHG�RQ�WKH���������DV�WKH�JUDYHO�LV�H[WUDFWHG�XQGHU�WKH�ULJKW�

Example 10.2 Issue of a franchise

%�LVVXHV�D�ILYH�\HDU�IUDQFKLVH�WR�&�IRU�DQ�XS�IURQW�SD\PHQW�RI��������

WRJHWKHU�ZLWK�UR\DOWLHV�RI���SHU�FHQW�RI�VDOHV�

%�LV�DVVHVVHG�RQ�WKH�XS�IURQW�SD\PHQW�RI����������DV�WKH�WD[�YDOXH�RI�WKH

DVVHW�GLVSRVHG�RI�LV�QLO�DQG�%�LV�QRW�HOLJLEOH�IRU�WKH����SHU�FHQW�VPDOO�EXVLQHVV

FDSLWDO�JDLQ�H[HPSWLRQ���7KH�UR\DOWLHV�DUH�WD[HG�RQ�DQ�DQQXDO�EDVLV�

7KH�IUDQFKLVHH��&��UHFHLYHV�D��������GHGXFWLRQ�HDFK�\HDU�RYHU�WKH�ILYH�\HDU

OLIH�RI�WKH�IUDQFKLVH�
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Example 10.3 Easement

(�JUDQWV�D�YROXQWDU\�HDVHPHQW�WR�)�IRU����������RYHU�SDUW�RI�ODQG�ZKLFK�ZDV

DFTXLUHG�LQ������IRU������������7KH�ODQG�LV�FXUUHQWO\�YDOXHG�DW������������

7KH�WD[�YDOXH�RI�(·V�ODQG�IDOOV�E\����������UHIOHFWLQJ�WKH����SHU�FHQW�SDUWLDO

GLVSRVDO�RI�WKH�ODQG�UHSUHVHQWHG�E\�WKH�HDVHPHQW���(�LV�WD[HG�RQ���������³

WKH����������UHFHLSW�OHVV�WKH�IDOO�LQ�WKH�WD[�YDOXH�RI���������

)�LV�QRW�DOORZHG�ZULWH�RII�IRU�WKH�H[SHQGLWXUH��DV�WKH�HDVHPHQW�LV�D�SHUSHWXDO

ULJKW��WKH�H[SHQGLWXUH�HQWHUV�WKH�WD[�YDOXH�RI�WKH�HDVHPHQW�DQG�ZRXOG�EH

¶GHGXFWLEOH·�LI�WKH�HDVHPHQW�ZHUH�VROG�RU�WHUPLQDWHG��

Example 10.4 Restrictive covenant

$�DJUHHV�WR�EX\�D�EXVLQHVV�IURP�%�IRU�����������LQFOXGLQJ����������JRRGZLOO�

%�DOVR�JUDQWV�D�UHVWULFWLYH�FRYHQDQW�WR�$��DJUHHLQJ�QRW�WR�FRPSHWH�ZLWK�WKH

EXVLQHVV�IRU�WKH�QH[W�ILYH�\HDUV���3UH�H[LVWLQJ�EXVLQHVV�JRRGZLOO�LV

FRPPHUFLDOO\�YDOXHG�DW���������DW�WKH�WLPH�WKH�UHVWULFWLYH�FRYHQDQW�LV�FUHDWHG�

JLYLQJ�D�PHDVXUDEOH�YDOXH�RI���������WR�WKH�UHVWULFWLYH�FRYHQDQW�

%�LV�WD[HG�RQ�WKH���������PHDVXUDEOH�YDOXH�RI�WKH�UHVWULFWLYH�FRYHQDQW��DV�WKH

WD[�YDOXH�RI�WKH�DVVHW�GLVSRVHG�RI�LV�QLO�DQG�%�LV�QRW�HOLJLEOH�IRU�WKH

���SHU�FHQW�VPDOO�EXVLQHVV�FDSLWDO�JDLQ�H[HPSWLRQ�

$�UHFHLYHV�D�GHGXFWLRQ�RI��������D�\HDU�RYHU�WKH�ILYH�\HDU�OLIH�RI�WKH�ULJKW���,I

WKH�UHVWULFWLYH�FRYHQDQW�GLG�QRW�KDYH�PHDVXUDEOH�YDOXH��HVWDEOLVKHG�DW�WKH

WLPH�WKH�ULJKW�LV�JUDQWHG��WKH�H[SHQGLWXUH�E\�WKH�JUDQWHH�ZRXOG�QRW�TXDOLI\�IRU

D�GHGXFWLRQ�DQG�WKH�JUDQWRU�ZRXOG�EH�WD[HG�RQ�WKH�VDOH�RI�JRRGZLOO

DVVRFLDWHG�ZLWK�WKH�EXVLQHVV�

Recommendation

10.5 Grantor’s treatment: ‘non-routine’ rights not representing disposal

7KDW�ZKHUH�QRQ�URXWLQH�ULJKWV�LQ�VXEVWDQFH�GR�QRW�UHSUHVHQW�WKH

GLVSRVDO�RI�DQ�DVVHW��RU�SDUW�RI�DQ�DVVHW��WKH�JUDQWRU�EH�WD[HG�RQ�WKH

IROORZLQJ�EDVLV�

Term exceeding 10 years

�D� )RU�ULJKWV�RI�JUHDWHU�WKDQ����\HDUV�
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�L� D�EDODQFLQJ�DGMXVWPHQW�DSSO\�WR�WKH�SUHVHQW�YDOXH�RI

SD\PHQWV�IRU�WKH�ULJKW�DV�LI�LW�ZHUH�D�SDUWLDO�UHDOLVDWLRQ�RI�WKH

XQGHUO\LQJ�DVVHW��DQG

�LL� WKH�DPRXQW�RI�WKH�SUHVHQW�YDOXH�RI�WKH�SD\PHQWV�QRW�DVVHVVHG

YLD�WKH�EDODQFLQJ�DGMXVWPHQW�EH�DVVHVVHG�RYHU�WKH�UHVW�RI�WKH

SHULRG�RI�WKH�ULJKW�RQ�WKH�EDVLV�RI�WKH�ZULWH�RII�SURILOH

UHFHLYHG�E\�WKH�JUDQWHH�XQGHU�5HFRPPHQGDWLRQ������

Term not exceeding 10 years

�E� )RU�ULJKWV�RI����RU�OHVV�\HDUV�³�QR�EDODQFLQJ�DGMXVWPHQW�DSSO\�

ZLWK�WKH�SUHVHQW�YDOXH�RI�SD\PHQWV�VSUHDG�RYHU�WKH�SHULRG�RI�WKH

ULJKW�LQ�OLQH�ZLWK�WKH�JUDQWHH·V�ZULWH�RII�SURILOH�

7KH�JUDQWRU�PD\�UHJDLQ�WKH�XVH�RI�WKH�XQGHUO\LQJ�DVVHW�DW�WKH�HQG�RI�WKH�ULJKW�

7KLV�ZRXOG�EH�WKH�FDVH�ZLWK�QRQ�SHUSHWXDO�OHDVHV�DQG�ULJKWV�RYHU�ODQG�DQG

UHDOW\�

7KLV�FDWHJRULVDWLRQ�ZRXOG�DOVR�DSSO\�WR�ULJKWV�WR�UHPRYH�VWDQGLQJ�WLPEHU�IURP

VRPHRQH�HOVH·V�ODQG���,Q�FRQWUDVW�WR�RWKHU�ULJKWV�WR�UHPRYH��WKH�RZQHU�RI�WKH

ODQG�FDQ�JUDQW�D�VXFFHVVLRQ�RI�ULJKWV�RYHU�UHSODQWHG�WLPEHU�RQ�WKH�VDPH�ODQG�

(VSHFLDOO\�LQ�UHODWLRQ�WR�SUH�&*7�ODQG��WUHDWLQJ�VXFK�ULJKWV�VLPSO\�DV�D�SDUW

GLVSRVDO�ZRXOG�EH�D�VLJQLILFDQW�FRQFHVVLRQ�

:LWK�VXFK�ULJKWV��D�EDODQFLQJ�DGMXVWPHQW�RQ�GLVSRVDO�RI�WKH�ULJKW�VKRXOG�DSSO\�

LQ�SULQFLSOH��UHIOHFWLQJ�DQ\�SUHYLRXVO\�XQUHDOLVHG�FKDQJHV�LQ�YDOXH�DVVRFLDWHG

ZLWK�WKDW�SDUW�RI�WKH�XQGHUO\LQJ�DVVHW�VXEMHFW�WR�WKH�ULJKW���7KH�EDODQFLQJ

DGMXVWPHQW�ZLOO�EH�GHWHUPLQHG�DV�LQ�WKH�FDVH�RI�ULJKWV�UHSUHVHQWLQJ�SHUPDQHQW

GLVSRVDOV���$Q\�SRUWLRQ�RI�WKH�SUHVHQW�YDOXH�RI�SD\PHQWV�IRU�WKH�ULJKW�QRW

DVVHVVHG�YLD�WKH�EDODQFLQJ�DGMXVWPHQW�ZLOO�EH�DVVHVVHG�RYHU�WKH�SHULRG�RI�WKH

ULJKW���XVXDOO\�RQ�WKH�EDVLV�RI�WKH�¶PLUURU�LPDJH·�RI�WKH�ZULWH�RII�SURILOH

DWWUDFWHG�E\�WKH�JUDQWHH�

:LWKRXW�D�EDODQFLQJ�DGMXVWPHQW��LW�ZRXOG�EH�PRUH�DWWUDFWLYH�WR�JUDQW�ORQJ

GXUDWLRQ�ULJKWV�WKDQ�WR�VHOO�DVVHWV���7UHDWLQJ�ULJKWV�DV�D�SDUW�GLVSRVDO�RI�WKH

XQGHUO\LQJ�DVVHW�DYRLGV�WD[LQJ�DQ\�HFRQRPLF�JDLQV�ZKLFK�DUH�DWWULEXWDEOH�WR�WKH

SDUW�RI�WKH�XQGHUO\LQJ�DVVHW�ZKLFK�KDV�QRW�EHHQ�GLVSRVHG�RI��DQG�LV�FRQVLVWHQW

ZLWK�WKH�UHDOLVDWLRQ�WUHDWPHQW�ZKLFK�LV�DSSOLHG�WR�DVVHWV�PRUH�JHQHUDOO\�

7KLV�WUHDWPHQW�ZLOO�HQVXUH�WKDW�WKH�YDOXH�RI�WKH�ULJKW�LV�RQO\�WD[HG�RQFH�RYHU

WKH�SHULRG�RI�WKH�ULJKW��ZLWK�WKH�WLPLQJ�RI�DVVHVVPHQW�GHSHQGLQJ�RQ�WKH�H[WHQW

RI�XQUHDOLVHG�JDLQV�DVVRFLDWHG�ZLWK�WKH�XQGHUO\LQJ�DVVHW���:KHUH�WKHUH�DUH�QR

XQUHDOLVHG�JDLQV��DOO�WKH�YDOXH�ZLOO�EH�DVVHVVHG�RYHU�WKH�SHULRG�RI�WKH�ULJKW�

:KHUH��LQ�WKH�H[WUHPH�FDVH��WKH�SD\PHQWV�UHIOHFW�����SHU�FHQW�XQUHDOLVHG�JDLQV�

DOO�WKH�YDOXH�ZLOO�EH�DVVHVVHG�DW�WKH�FRPPHQFHPHQW�RI�WKH�ULJKW��ZLWK�QR

VXEVHTXHQW�IXUWKHU�WD[DWLRQ��HIIHFWV�RI�GHOD\HG�SD\PHQWV�DVLGH��
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7KLV�DSSURDFK�PHDQV�WKDW�DW�WKH�HQG�RI�WKH�ULJKW��WKH�XQGHUO\LQJ�DVVHW�ZRXOG

KDYH�WKH�VDPH�WD[�YDOXH�DV�DW�WKH�EHJLQQLQJ��ZLWK�XQUHDOLVHG�JDLQV�ZKLFK�DUH

WD[HG�DW�WKH�EHJLQQLQJ�RI�WKH�ULJKW�HIIHFWLYHO\�EHLQJ�UHWXUQHG�WR�WKH�JUDQWRU�E\

WKH�HQG�RI�WKH�ULJKW���%HFDXVH�WKH�XQUHDOLVHG�JDLQV�DUH�QRW�SHUPDQHQWO\�WD[HG�

WKH�LQFRPH�UHFHLYHG�WKURXJK�WKH�SDUWLDO�UHDOLVDWLRQ�DW�WKH�EHJLQQLQJ�RI�WKH�ULJKW

ZLOO�QRW�DWWUDFW�FDSLWDO�JDLQV�WUHDWPHQW�

)RU�VLPSOLFLW\��WKH�5HYLHZ�SURSRVHV�WKDW�WKHUH�VKRXOG�EH�QR�SDUWLDO�UHDOLVDWLRQ

DVVRFLDWHG�ZLWK�WKH�JUDQWLQJ�RI�ULJKWV��ZKLFK�GR�QRW�LQ�VXEVWDQFH�UHSUHVHQW�WKH

GLVSRVDO�RI�DQ�DVVHW��IRU����\HDUV�RU�D�VKRUWHU�SHULRG���7KH�DVVHVVPHQW�RI�D

SD\PHQW�UHFHLYHG�XS�IURQW�IRU�D�ULJKW�ZLOO�VLPSO\�EH�VSUHDG�RYHU�WKH�SHULRG�RI

WKH�ULJKW��RQ�WKH�VDPH�EDVLV�DV�WKH�GHGXFWLRQ�E\�WKH�JUDQWHH���7KLV�ZLOO�UHGXFH

FRPSOLDQFH�FRVWV�DVVRFLDWHG�ZLWK�VKRUW�GXUDWLRQ�ULJKWV���SDUWLFXODUO\�LQ

UHODWLRQ�WR�PDUNHW�YDOXDWLRQ�RI�WKH�XQGHUO\LQJ�DVVHW�LQ�RUGHU�WR�GHWHUPLQH�WKH

UHGXFWLRQ�LQ�WD[�YDOXH�RI�WKH�XQGHUO\LQJ�DVVHW�DW�WKH�VWDUW�RI�WKH�ULJKW�DQG�WKH

DVVRFLDWHG�EDODQFLQJ�DGMXVWPHQW�

Example 10.5 A ten year lease of a building and land

+�OHDVHV�D�EXLOGLQJ�WR�-�IRU�WHQ�\HDUV�LQ�UHWXUQ�IRU�DQ�XS�IURQW�SD\PHQW�RI

����������7KH�ODQG�DQG�EXLOGLQJ�KDYH�D�FRPELQHG�WD[�YDOXH�RI����������

$V�WKH�OHDVH�LV�IRU����\HDUV�RU�OHVV��WKHUH�LV�QR�UHDOLVDWLRQ�HYHQW�DVVRFLDWHG

ZLWK�WKH�OHDVH���7KH�OHVVHH�XVHV�VWUDLJKW�OLQH�GHSUHFLDWLRQ�DQG�UHFHLYHV�D

GHGXFWLRQ�RI��������D�\HDU�RYHU�WKH�WHQ�\HDU�SHULRG���7KH�OHVVRU�LV�DOVR�WD[HG

RQ�WKH�EDVLV�RI�WKH��������D�\HDU�RYHU�WKH�WHQ�\HDU�SHULRG�

Example 10.6 A twenty year lease of a building and land

.�OHDVHV�D�EXLOGLQJ�WR�-�IRU�WZHQW\�\HDUV�LQ�UHWXUQ�IRU�DQ�XS�IURQW�SD\PHQW�RI

�����������7KH�ODQG�DQG�EXLOGLQJ�ZHUH�DFTXLUHG�LQ������IRU������������7KH

FXUUHQW�PDUNHW�YDOXH�RI�WKH�FRPELQHG�EXLOGLQJ�DQG�ODQG�LV����������

7KH�OHVVHH�HOHFWV�WR�UHFHLYH�D�VWUDLJKW�OLQH�GHGXFWLRQ�RI���������D�\HDU�RYHU�WKH

SHULRG�RI�WKH�ULJKW�

7KH�ULJKW�HIIHFWLYHO\�UHSUHVHQWV�D����SHU�FHQW�UHDOLVDWLRQ�RI�WKH�YDOXH�RI�WKH

XQGHUO\LQJ�DVVHW���7KH�WD[�YDOXH�RI�WKH�JUDQWRU·V�DVVHW�LV�WKHUHIRUH�UHGXFHG�E\

������������SHU�FHQW�RI�WKH����������FRVW�EDVH����7KH�JUDQWRU�LV�WKHUHIRUH

WD[HG�RQ�D�SDUWLDO�UHDOLVDWLRQ�RI�������������������OHVV����������DW�WKH

FRPPHQFHPHQW�RI�WKH�ULJKW�DQG�RQ��������D�\HDU�RYHU�WKH����\HDU�SHULRG�RI

WKH�ULJKW�
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Example 10.7 Right to remove trees from someone else’s land

;�EX\V�VRPH�ODQG�DQG�WUHHV�IRU���������DQG�VXEVHTXHQWO\�LVVXHV�D�ULJKW�WR

UHPRYH�WKH�WUHHV�RYHU�D�ILYH�\HDU�SHULRG�LQ�UHWXUQ�IRU�D�SD\PHQW�RI��������

DQG�D�UR\DOW\�RI����SHU�FHQW�RI�WKH�YDOXH�RI�WLPEHU�ZKHQ�UHPRYHG���7KH�ODQG

DQG�WUHHV�DUH�MRLQWO\�YDOXHG�DW����������DW�WKH�WLPH�WKDW�WKH�ULJKW�LV�JUDQWHG�

7KH�JUDQWRU�LV�WD[HG�RQ�WKH�SD\PHQW�RI���������RYHU�WKH�SHULRG�RI�WKH

ULJKW�³�LGHDOO\�UHIOHFWLQJ�WKH�SURILOH�RI�GHSOHWLRQ�RI�WUHHV��DQG�WKHUHIRUH

PDWFKLQJ�WKH�EDVLV�RI�GHGXFWLRQV�WDNHQ�E\�WKH�JUDQWHH���ZLWK�QR�SDUWLDO

UHDOLVDWLRQ���7KH�UR\DOW\�SD\PHQWV�DUH�WD[HG�LQ�WKH�\HDU�WKDW�WKH�WLPEHU�LV

UHPRYHG�

Recommendation

10.6 Treatment of rights over Australian assets granted by
non-residents

7KDW�DPRXQWV�SDLG�WR�QRQ�UHVLGHQWV�IRU�ULJKWV�JUDQWHG�LQ�UHODWLRQ�WR�DQ

$XVWUDOLDQ�DVVHW�EH�WD[HG�RQ�WKH�EDVLV�RI�WKH�FKDUDFWHU�RI�WKH�LQFRPH

IURP�WKH�ULJKW�

8QGHU�H[LVWLQJ�ODZ��JDLQV�E\�QRQ�UHVLGHQWV�RQ�UHDOLVDWLRQ�RU�DOLHQDWLRQ�RI

$XVWUDOLDQ�DVVHWV�DUH�JHQHUDOO\�VXEMHFW�WR�$XVWUDOLDQ�WD[���&RQWUDU\�WR�WKDW

LQWHQGHG�RXWFRPH��D�QRQ�UHVLGHQW�FDQ�DYRLG�UR\DOW\�ZLWKKROGLQJ�WD[�E\

DVVLJQLQJ�WR�DQ�$XVWUDOLDQ�HQWLW\�D�VWUHDP�RI�UR\DOWLHV�DVVRFLDWHG�ZLWK�DQ

$XVWUDOLDQ�DVVHW�LQ�UHWXUQ�IRU�D�OXPS�VXP�SD\PHQW�

,Q�RUGHU�WR�DYRLG�SRWHQWLDOO\�LQFUHDVHG�DYRLGDQFH�RSSRUWXQLWLHV�IURP�WKH

JUDQWLQJ�RI�ULJKWV�E\�RYHUVHDV�HQWLWLHV�IRU�XS�IURQW�SD\PHQWV�ZKLFK�DUH

GHGXFWLEOH�WR�$XVWUDOLDQ�HQWLWLHV��DPRXQWV�SDLG�WR�QRQ�UHVLGHQWV�IRU�ULJKWV

JUDQWHG�LQ�UHODWLRQ�WR�$XVWUDOLDQ�DVVHWV�ZLOO�EH�WD[HG�RQ�WKH�EDVLV�RI�WKH

FKDUDFWHU�RI�WKH�LQFRPH�IURP�WKH�ULJKW���,Q�WKH�UR\DOW\�H[DPSOH��WKH�OXPS�VXP

SD\PHQW�WR�WKH�QRQ�UHVLGHQW�ZLOO�EH�FKDUDFWHULVHG�DV�EHLQJ�D�UR\DOW\�SD\PHQW

DQG�KHQFH�VXEMHFW�WR�UR\DOW\�ZLWKKROGLQJ�WD[�
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Leases and other rights over
depreciable assets

Recommendation
10.7 ‘Routine’ leases excluded from cashflow/tax value treatment

Tax treatment of routine leases

�D� 7KDW�¶URXWLQH·�OHDVH�WUDQVDFWLRQV��DQG�RWKHU�¶URXWLQH·�ULJKWV�RYHU

GHSUHFLDEOH�DVVHWV��EH�WD[HG�RQ�WKH�EDVLV�RI�OHDVH�UHQWDOV�WKDW�DUH

GXH��ZLWK�FDSLWDO�DOORZDQFHV�WDNHQ�E\�WKH�OHVVRU�

Routine leasing defined

�E� 7KDW�URXWLQH�OHDVLQJ�FRPSULVH�

�L� DOO�OHDVH�FRQWUDFWV�IRU�DQ�DJJUHJDWH�SHULRG�RI�OHVV�WKDQ

���PRQWKV��RU

�LL� OHDVH�FRQWUDFWV�ZLWK�VSHFLILHG�HTXDO�SHULRGLF�UHQWDO�SD\PHQWV

WKDW�

� DUH�SD\DEOH�DW�OHDVW�HYHU\����PRQWKV��DQG

� DUH�EDVHG�RQ�D�UHDOLVWLF�XS�IURQW�HVWLPDWLRQ�RI�WKH

PDUNHW�YDOXH�UHVLGXDO�RI�WKH�DVVHW�DW�WKH�HQG�RI�WKH

DUUDQJHPHQW�

Exclusions from routine leasing

�F� 7KDW�WR�OLPLW�DFFHVV�WR�WKH�EHQHILWV�RI�HTXDO�SHULRGLF�UHQWDO

SD\PHQWV�IRU�OHQJWK\�OHDVHV�RYHU�KLJK�YDOXH�LWHPV��URXWLQH�OHDVLQJ

H[FOXGH�OHDVH�FRQWUDFWV�WKDW�IRU�DQ�LQGLYLGXDO�XQLW�RI�SURSHUW\

LQYROYH�

�L� D�YDOXH�JUHDWHU�WKDQ����PLOOLRQ�LI�WKH�FRQWUDFW�LV�IRU�D�SHULRG

ORQJHU�WKDQ���\HDU�

�LL� D�YDOXH�JUHDWHU�WKDQ����PLOOLRQ�LI�WKH�FRQWUDFW�LV�IRU�D�SHULRG

ORQJHU�WKDQ���\HDUV�

�LLL� D�YDOXH�JUHDWHU�WKDQ������PLOOLRQ�LI�WKH�FRQWUDFW�LV�IRU�D�SHULRG

ORQJHU�WKDQ���\HDUV��RU

�LY� D�SHULRG�ORQJHU�WKDQ����SHU�FHQW�RI�WKH�HIIHFWLYH�OLIH�RI�WKH

DVVHW�
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Recommendation

10.8 Non-routine leases included in cashflow/tax value treatment

Where accelerated depreciation removed: ‘sale and loan’ tax
treatment

�D� 7KDW��ZKHUH�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�UHPRYHG��OHDVHV�DQG�ULJKWV

RYHU�GHSUHFLDEOH�DVVHWV�WKDW�DUH�QRW�¶URXWLQH·�EH�WD[HG�DV�VDOH�DQG

ORDQ�DUUDQJHPHQWV�

Should accelerated depreciation remain notwithstanding the
Review’s recommendation: cashflow/tax value  treatment

�E� 7KDW��VKRXOG�DFFHOHUDWHG�GHSUHFLDWLRQ�UHPDLQ�

�L� OHDVHV�DQG�ULJKWV�RYHU�GHSUHFLDEOH�DVVHWV�WKDW�DUH�QRW�¶URXWLQH·

EH�WD[HG�RQ�WKH�EDVLV�RI�WKH�FKDQJLQJ�YDOXHV�RI�WKH�DVVRFLDWHG

DVVHWV�DQG�OLDELOLWLHV��H[FOXGLQJ�OHDVHV�RI�OX[XU\�FDUV���DQG

�LL� D�EDODQFLQJ�FKDUJH�RFFXU�DW�WKH�VWDUW�RI�D�¶QRQ�URXWLQH·�OHDVH

ZKHUH�XVHG�DVVHWV�³�ZKLFK�KDYH�QRW�EHHQ�SUHGRPLQDQWO\

XVHG�IRU�OHDVLQJ�³�DUH�OHDVHG�IRU�D�SHULRG�JUHDWHU�WKDQ�KDOI�RI

WKHLU�HIIHFWLYH�OLIH�IRU�WD[�SXUSRVHV�

7KH�LPPHGLDWH�IRFXV�RI�WKH�5HYLHZ�LV�RQ�WKH�WUHDWPHQW�RI�OHDVHV�RYHU

GHSUHFLDEOH�DVVHWV�LQ�WKH�FRQWH[W�RI�WKH�5HYLHZ·V�UHFRPPHQGDWLRQ�WR�UHPRYH

DFFHOHUDWHG�GHSUHFLDWLRQ���1HYHUWKHOHVV��LQ�WKH�FDVH�RI�OHDVLQJ�LW�LV�LPSHUDWLYH�³

EHFDXVH�RI�WKH�SRWHQWLDO�IRU�WD[�EHQHILW�WUDQVIHU�³�WR�FRQVLGHU�DOWHUQDWLYH

DUUDQJHPHQWV��LQ�WKH�HYHQW�DFFHOHUDWHG�GHSUHFLDWLRQ�UHPDLQV���+HQFH�VHSDUDWH

UHFRPPHQGDWLRQV��LQFOXGLQJ�LQ�UHODWLRQ�WR�OHDVHV�LQYROYLQJ�WD[�H[HPSWV��DUH

SURYLGHG�FRYHULQJ�WKH�FLUFXPVWDQFHV�RI�ERWK�UHPRYDO�DQG�UHWHQWLRQ�RI

DFFHOHUDWHG�GHSUHFLDWLRQ�

+RZ�HTXLSPHQW�OHDVHV�PLJKW�EH�WD[HG�LQ�RUGHU�WR�UHIOHFW�PRUH�WKH�HFRQRPLF

QDWXUH�RI�WUDQVDFWLRQV�ZDV�GLVFXVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��&KDSWHU���

SDJHV������������7KH�SUHVHQW�ODZ�GRHV�QRW�SURYLGH�WKH�EDVLV�IRU�WD[LQJ�OHDVHV�LQ

D�ZD\�WKDW�DSSURSULDWHO\�UHIOHFWV�WKH�FKDQJLQJ�YDOXHV�RI�WKH�SDUWLHV·�DVVHWV�DQG

OLDELOLWLHV�XQGHU�OHDVH�FRQWUDFWV���$V�D�UHVXOW��LQ�VRPH�LQVWDQFHV�VLJQLILFDQW�WD[

EHQHILWV�FDQ�EH�REWDLQHG�IURP�UHDU�ZHLJKWLQJ�OHDVH�SD\PHQWV��ZKLOH�WD[

GLVDGYDQWDJHV�DUH�DVVRFLDWHG�ZLWK�XS�IURQW�OHDVH�SUHPLXPV�

7KH�FXUUHQW�OHDVH�WUHDWPHQW�DOORZV�WKH�WUDQVIHU�RI�WKH�EHQHILWV�RI�DFFHOHUDWHG

GHSUHFLDWLRQ�EHWZHHQ�WD[DEOH�OHVVRUV�DQG�OHVVHHV�E\�ZD\�RI�ORZHU�OHDVH

SD\PHQWV��WD[�SUHIHUHQFH�WUDQVIHU��

7ZR�RSWLRQV�IRU�WKH�WD[DWLRQ�RI�OHDVHV�ZHUH�GLVFXVVHG�LQ�$�3ODWIRUP�IRU

&RQVXOWDWLRQ��SDJHV����������
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� WKH�¶VDOH�DQG�ORDQ·�DSSURDFK��2SWLRQ����³�XQGHU�ZKLFK�GHSUHFLDWLRQ

DOORZDQFHV�DUH�WDNHQ�E\�WKH�OHVVHH��DQG

� WKH�¶WD[�SUHIHUUHG·�OHDVLQJ�DSSURDFK��2SWLRQ����³�ZKLFK�OHDYHV�WKH

DFFHOHUDWHG�FRPSRQHQW�RI�GHSUHFLDWLRQ�DOORZDQFHV�ZLWK�WKH�OHVVRU�LQ�RUGHU

WR�IDFLOLWDWH�WD[�SUHIHUHQFH�WUDQVIHU�YLD�UHGXFHG�OHDVH�UHQWDOV��IRU�H[DPSOH�

IRU�OHVVHHV�LQ�D�WD[�ORVV�SRVLWLRQ��

,Q�VXEPLVVLRQV�DQG�GXULQJ�FRQVXOWDWLRQV�ZLWK�DFFRXQWLQJ��FRUSRUDWH�DQG

LQGXVWU\�UHSUHVHQWDWLYHV��WKHUH�ZDV�VRPH�TXHVWLRQLQJ�RI�WKH�QHHG�WR�GHDO�ZLWK

VWUXFWXULQJ�RI�OHDVH�SD\PHQWV�EHFDXVH�SD\PHQWV�XQGHU�PRVW�¶URXWLQH·�OHDVHV�DUH

VSUHDG�HYHQO\�RYHU�WKH�WHUP�RI�WKH�OHDVH���,W�ZDV�VXJJHVWHG�WKDW�GHOLEHUDWH

VWUXFWXULQJ�DUUDQJHPHQWV�FRXOG�EH�GHDOW�ZLWK�E\�VSHFLILF�DQWL�DYRLGDQFH�UXOHV�

7KH�JHQHUDO�YLHZ�ZDV�WKDW�WD[DEOH�OHVVRUV�DQG�OHVVHHV�VKRXOG�EH�DEOH�WR

FRQWLQXH�WR�WUDQVIHU�WKH�EHQHILWV�RI�DFFHOHUDWHG�GHSUHFLDWLRQ��DVVXPLQJ

DFFHOHUDWLRQ�ZHUH�WR�FRQWLQXH��

6RPH�FRQFHUQ�ZDV�DOVR�H[SUHVVHG�DERXW�WKH�SRWHQWLDO�DGPLQLVWUDWLYH�DQG

FRPSOLDQFH�FRPSOH[LW\�LQ�WKH�¶WD[�SUHIHUUHG·�OHDVLQJ�RSWLRQ�GLVFXVVHG�LQ

$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

Background to the proposed approach

7KH�LVVXHV�UHODWLQJ�WR�WKH�WD[DWLRQ�RI�D�OHDVH�RU�ULJKW�RYHU�GHSUHFLDEOH�DVVHWV�DUH

LGHQWLFDO�FRQFHSWXDOO\�WR�WKRVH�GLVFXVVHG�HDUOLHU�LQ�UHODWLRQ�WR�WKH�WD[DWLRQ�RI

ULJKWV�RYHU�QRQ�GHSUHFLDEOH�DVVHWV���7KXV��LGHDOO\��WKH�WD[�WUHDWPHQW�RI�OHDVHV

RYHU�GHSUHFLDEOH�DVVHWV�VKRXOG�UHFRJQLVH�WKH�FKDQJLQJ�YDOXHV�RI�ERWK�WKH�OHDVH

�ZKLFK��LQ�WXUQ��UHIOHFWV�WKH�GHFOLQLQJ�YDOXH�RI�WKH�XQGHUO\LQJ�GHSUHFLDEOH�DVVHW�

DQG�WKH�VWUHDP�RI�SD\PHQWV�IRU�WKH�OHDVH��DQ�DVVHW�WR�WKH�OHVVRU�DQG�D�OLDELOLW\�WR

WKH�OHVVHH����7KH�GHFOLQLQJ�XQGHUO\LQJ�DVVHW�PD\�EH�D�WDQJLEOH�GHSUHFLDEOH�DVVHW

RU�DQ�LQWDQJLEOH�GHSUHFLDEOH�DVVHW�VXFK�DV�D�FRS\ULJKW��SDWHQW�RU�UHJLVWHUHG

GHVLJQ�

6XFK�WUHDWPHQW�ZRXOG�EURDGO\�SDUDOOHO�WKDW�SURSRVHG�LQ�5HFRPPHQGDWLRQV�����

DQG������IRU�JUDQWHHV�DQG�JUDQWRUV�RI�ULJKWV�RYHU�QRQ�GHSUHFLDEOH�DVVHWV�³�LQ

WKH�FLUFXPVWDQFHV�ZKHUH�WKH\�DJUHH�RQ�D�¶GHPRQVWUDWHG�UHDVRQDEOH·�HVWLPDWH�RI

WKH�DQQXDO�UDWH�RI�FKDQJH�LQ�WKH�EHQHILWV�SURYLGHG�E\�WKH�XQGHUO\LQJ�DVVHWV���,Q

WKH�FDVH�RI�OHDVHV�RYHU�GHSUHFLDEOH�DVVHWV��WKH�DQQXDO�UDWH�RI�FKDQJH�LQ

XQGHUO\LQJ�EHQHILWV�ZRXOG�FRUUHVSRQG�WR�WKH�UDWH�RI�GHSUHFLDWLRQ�RI�WKH�DVVHWV�

%H\RQG�WKHVH�VLPLODULWLHV�EHWZHHQ�OHDVHV�DQG�ULJKWV��OHDVHV�RYHU�GHSUHFLDEOH

DVVHWV�LQYROYH�SDUWLFXODU�FRQVLGHUDWLRQV�LQ�WKH�IROORZLQJ�DUHDV�

� DFFHOHUDWHG�GHSUHFLDWLRQ�IRU�WD[�SXUSRVHV�³�D�NH\�LVVXH�LGHQWLILHG�LQ

&KDSWHU���RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV���������LV�ZKHWKHU�WD[

SUHIHUHQFH�WUDQVIHU��WUDQVIHU�RI�DFFHOHUDWHG�GHSUHFLDWLRQ�IURP�WKH�OHVVRU�WR

WKH�OHVVHH�YLD�UHGXFHG�OHDVH�UHQWDOV��VKRXOG�EH�SHUPLWWHG�LQ�UHODWLRQ�WR�OHDVHV

DQG�VLPLODU�DUUDQJHPHQWV�
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� WKH�VWUXFWXULQJ�RI�OHDVH�UHQWDOV�³�XQGHU�FXUUHQW�DUUDQJHPHQWV��HYHQ�LQ�WKH

DEVHQFH�RI�DFFHOHUDWHG�GHSUHFLDWLRQ��GHOD\HG�OHDVH�UHQWDOV�FDQ�SURYLGH�WD[

EHQHILWV�WR�KLJK�PDUJLQDO�UDWH�OHVVRUV��HTXDO�SHULRGLF�UHQWDOV�FDQ�SURYLGH

VXFK�EHQHILWV�EHFDXVH�RI�WKH�GHFOLQH�LQ�WKH�EHQHILW�SURILOH�RI�WKH�GHSUHFLDEOH

DVVHW�VXEMHFW�WR�WKH�OHDVH���DQG

� SRWHQWLDO�WD[�DGYDQWDJHV�DVVRFLDWHG�ZLWK�EDODQFLQJ�FKDUJH�RIIVHW�DQG�WKH�ODFN

RI�JHQHUDO�GHEW�IRUJLYHQHVV�SURYLVLRQV�³�WKHVH�LVVXHV�DUH�GLVFXVVHG�XQGHU

5HFRPPHQGDWLRQ�������UHODWLQJ�WR�OHDVH�DVVLJQPHQWV�

Routine leases

,Q�WKH�LQWHUHVWV�RI�VLPSOLFLW\�³�DQG�EHFDXVH�RI�WKH�UHODWLYHO\�VPDOO�UHYHQXH

LPSOLFDWLRQV�RI�OHDVHV�ZLWK�HTXDO�UHJXODU�SD\PHQWV�³�WKH�WUHDWPHQW�RI�¶URXWLQH·

OHDVHV�ZLOO�QRW�GLIIHU�VXEVWDQWLDOO\�IURP�WKHLU�WUHDWPHQW�XQGHU�WKH�H[LVWLQJ�ODZ�

7KH\�ZLOO�QRW�EH�UHFRJQLVHG�DV�DVVHWV�RU�OLDELOLWLHV�XQGHU�WKH�JHQHUDOLVHG�DVVHW

UHJLPH�

8QGHU�WKH�QHZ�WD[�FRGH��WKH�OHVVRU�XQGHU�D�¶URXWLQH·�OHDVH�ZLOO�EH�WUHDWHG�DV

KROGLQJ�WKH�GHSUHFLDEOH�DVVHW�DQG�EH�HQWLWOHG�WR�GHSUHFLDWLRQ�DOORZDQFHV���7KH

OHVVRU·V�QHW�LQFRPH�ZLOO�EH�LQFUHDVHG�E\�UHQWDO�UHFHLSWV�IURP�WKH�OHDVH��LQFOXGLQJ

VSHFLILHG�UHQWV�GXH�EXW�QRW�SDLG�DW�WKH�HQG�RI�WKH�LQFRPH�\HDU���$�WD[DEOH

EXVLQHVV�OHVVHH�ZLOO�EH�HQWLWOHG�WR�UHGXFWLRQV�LQ�WD[DEOH�LQFRPH�IRU�UHQWDO

DPRXQWV�SDLG�DQG�DPRXQWV�GXH�EXW�QRW�SDLG�

(TXDO�SHULRGLF�OHDVH�UHQWDOV�KDYH�WKH�SRWHQWLDO�WR�LQYROYH�H[FHVVLYH�FRVWV�WR�WD[

UHYHQXH�ZKHQ�H[SHQVLYH�GHSUHFLDEOH�DVVHWV�DUH�LQYROYHG��SDUWLFXODUO\�IRU�ORQJ

OHDVHV���+HQFH��H[FOXGHG�IURP�¶URXWLQH·�OHDVHV�ZLOO�EH�WKRVH�RYHU�DVVHWV�FRVWLQJ

PRUH�WKDQ����PLOOLRQ��LI�WKH�OHDVH�LV�IRU�PRUH�WKDQ�RQH�\HDU���RU�PRUH�WKDQ

���PLOOLRQ��LI�WKH�OHDVH�LV�IRU�PRUH�WKDQ�WKUHH�\HDUV��RU�PRUH�WKDQ�����������LI

WKH�OHDVH�LV�IRU�PRUH�WKDQ�ILYH�\HDUV��RU�WKRVH�WKDW�DUH�IRU�SHULRGV�ORQJHU�WKDQ

���SHU�FHQW�RI�WKH�HIIHFWLYH�OLIH�RI�WKH�DVVHWV�IRU�WD[�SXUSRVHV���7KLV�LV

LOOXVWUDWHG�LQ�)LJXUH��������,W�ZLOO�EH�QHFHVVDU\�WR�HQVXUH�WKDW�WD[SD\HUV�DUH�QRW

DEOH�VLPSO\�WR�GLVDJJUHJDWH�KLJK�YDOXH�OHDVHV�LQWR�VPDOOHU�FRPSRQHQWV�LQ�RUGHU

WR�TXDOLI\�IRU�¶URXWLQH·�OHDVH�WUHDWPHQW�



Applying the cashflow/tax value approach

386 A Tax System Redesigned

Figure 10.1 Routine leases for taxable entities
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6RPH�DGPLQLVWUDWLYH�FRQGLWLRQV�ZLOO�VWLOO�EH�UHTXLUHG�WR�GHWHUPLQH�ZKHWKHU�D

OHDVH�LV�LQYROYHG�RU�D�KLUH�SXUFKDVH�DJUHHPHQW��VXFK�DV��QR�RSWLRQ�WR�SXUFKDVH

E\�WKH�OHVVHH�RU�DVVRFLDWH�RU�SURYLVLRQ�RI�ILQDQFH�E\�WKH�OHVVHH����7KH�H[FOXVLRQ

IURP�URXWLQH�OHDVLQJ�RI�KLJK�YDOXH�LWHPV�RYHU�ORQJHU�SHULRGV��KRZHYHU��VXJJHVWV

WKDW�RWKHU�FRQGLWLRQV�DUH�QRW�QHFHVVDU\�WKDW�DUH�FXUUHQWO\�GHVLJQHG�WR�VWRS

UHYHQXH�OHDNDJH�DVVRFLDWHG�ZLWK�WKH�VWUXFWXULQJ�RI�OHDVH�SD\PHQWV�

8QGHU�WKH�UHFRPPHQGDWLRQV��WKH�RQO\�VWUXFWXULQJ�RI�OHDVH�UHQWDOV�SHUPLWWHG�LV

WKH�HTXDO�SHULRGLF�SD\PHQWV�XQGHU�URXWLQH�OHDVHV���6KRXOG�WKH�URXWLQH�OHDVH

VSHFLILFDWLRQ�SURYH�WRR�EURDG��HYHQ�ZLWK�WKH�H[FOXVLRQ�RI�KLJK�YDOXH�LWHPV���LW

ZRXOG�EH�SUHIHUDEOH�WR�H[WHQG�WKH�VWUXFWXUDOO\�VRXQG�¶QRQ�URXWLQH·�OHDVLQJ

DUUDQJHPHQWV�IXUWKHU�LQWR�WKH�¶URXWLQH·�OHDVLQJ�DUHD�WR�DGGUHVV�WKH�HIIHFW�RQ�WD[

UHYHQXH�RI�HTXDO�SHULRGLF�OHDVH�UHQWDOV�UDWKHU�WKDQ�LPSRVLQJ�D�UDQJH�RI�DUELWUDU\

UXOHV���/HDVLQJ�E\�LQGLYLGXDOV�DQG�VDOH�DQG�OHDVHEDFNV�PD\�EH�UHOHYDQW�LQ�WKLV

UHJDUG�

$V�QRWHG�EHORZ��WKH�5HYLHZ�EHOLHYHV�WKDW�WD[�SUHIHUHQFH�WUDQVIHU�VKRXOG�EH

SHUPLWWHG�LQ�UHODWLRQ�WR�OHDVLQJ�EHWZHHQ�WD[SD\HUV��DQG�WKH�UHPRYDO�RI

DFFHOHUDWHG�GHSUHFLDWLRQ�ZRXOG��LQ�DQ\�FDVH��HVVHQWLDOO\�UHPRYH�WKLV�DV�DQ�LVVXH��

6KRXOG�DFFHOHUDWHG�GHSUHFLDWLRQ�EH�UHWDLQHG��UHOD[LQJ�VRPH�FXUUHQW�UHVWULFWLRQV

LQ�$72�UXOLQJV�³�VXFK�DV�UHTXLULQJ�DW�OHDVW����SHU�FHQW�¶DW�ULVN·�HTXLW\�ILQDQFHG

E\�WKH�OHVVRU�DQG�WKDW�OHDVHV�EH�¶WD[�SRVLWLYH·�RYHU�WKH�SHULRG�RI�WKH�OHDVH�³

ZRXOG�UHVXOW�LQ�DGGLWLRQDO�FRVWV�WR�UHYHQXH��DV�QRWHG�LQ�$�3ODWIRUP�IRU

&RQVXOWDWLRQ��SDJH��������5HOHYDQW�KHUH��WRR��DUH�FXUUHQW�$72�DUUDQJHPHQWV�WKDW

GR�QRW�SHUPLW�LQGLYLGXDOV�WR�EH�OHYHUDJHG�OHVVRUV�RI�SODQW�DQG�HTXLSPHQW�XQOHVV

WKH\�DUH�LQ�¶WKH�EXVLQHVV�RI�OHDVLQJ·��DQ�LVVXH�KLJKOLJKWHG�E\�DQ\�LQFUHDVH�LQ�WKH

JDS�EHWZHHQ�WKH�WRS�SHUVRQDO�WD[�UDWH�DQG�WKH�FRPSDQ\�UDWH����6LPLODU��DQG
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LQGHHG�PRUH�VHYHUH��FRQGLWLRQV�DSSO\�WR�OHDVLQJ�LQ�PRVW�RWKHU�FRXQWULHV��VXFK

DV�WKH�8QLWHG�6WDWHV�DQG�WKH�8QLWHG�.LQJGRP�

%H\RQG�EODWDQW�WD[�DYRLGDQFH�DUUDQJHPHQWV�LQ�WKH�OHDVLQJ�DUHD��VXFK�DV�OHDVHV

WKDW�DUH�D�VHULHV�RI�¶URXQG�URELQV·��³�ZKHUH�WKH�JHQHUDO�DQWL�DYRLGDQFH�UXOH

�*$$5��PD\�KDYH�D�UROH�³�WKH�5HYLHZ�EHOLHYHV�WKDW�VWUXFWXUDO�VROXWLRQV

VKRXOG�EH�XVHG�WR�DGGUHVV�DYRLGDQFH�DFWLYLW\�GULYHQ�E\�IODZV�LQ�WKH�LQFRPH�WD[

EDVH��5HFRPPHQGDWLRQ��������$FFHOHUDWHG�GHSUHFLDWLRQ�LV��KRZHYHU��D�SROLF\

FKRLFH�RI�JRYHUQPHQW���7KH�*$$5�DQG�VSHFLILF�DQWL�DYRLGDQFH�UXOHV�VKRXOG

JHQHUDOO\�QRW�EH�XVHG�WR�DGGUHVV�WKH�HIIHFWV�RQ�WD[�UHYHQXH�RI�VXFK�SROLF\

FKRLFHV���,I�H[FHVVLYH�UHYHQXH�ORVV�LV�LQYROYHG��WKH�SROLF\�LWVHOI�VKRXOG�EH

DGMXVWHG���7KH�FDVH�IRU�VSHFLILF�DQWL�DYRLGDQFH�PHDVXUHV�ZRXOG�KDYH�WR�EH

DVVHVVHG�DJDLQVW�WKH�SUHOLPLQDU\�TXHVWLRQV�SRVHG�IRU�WKLV�SXUSRVH�LQ�UHODWLRQ�WR

5HFRPPHQGDWLRQ�����E��LL��

‘Non-routine’ leases

7KH�WD[�WUHDWPHQW�RI�OHDVHV�WKDW�LQYROYH�VLJQLILFDQW�VSHFLILHG�VWUXFWXULQJ�RI�WKH

SURILOH�RI�OHDVH�SD\PHQWV�³�EH\RQG�UHJXODU�HTXDO�SD\PHQWV�³�RU�H[SHQVLYH

DVVHWV�IRU�ORQJ�SHULRGV�ZLOO�UHIOHFW�WKH�FKDQJLQJ�WD[�YDOXHV�RI�WKH�DVVRFLDWHG

DVVHWV�DQG�OLDELOLWLHV���HLWKHU�XQGHU�D�¶VDOH�DQG�ORDQ·�WUHDWPHQW�RU�XQGHU�WKH

JHQHUDO�FDVKIORZ�WD[�YDOXH�IUDPHZRUN���7KH�FKRLFH�EHWZHHQ�WKHVH�WZR

WUHDWPHQWV�GHSHQGV�RQ�ZKHWKHU�RU�QRW�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�UHPRYHG�

7KH�¶VDOH�DQG�ORDQ·�WUHDWPHQW��E\�IRUPDOO\�WUDQVIHUULQJ��GHSUHFLDWLRQ�DOORZDQFHV

IURP�WD[�OHVVRU�WR�WKH�OHVVHH��SURYLGHV�WKH�EHQHILWV�RI�DFFHOHUDWHG�GHSUHFLDWLRQ

WR�WKH�OHVVHH�DW�WKH�OHVVHH·V�WD[�UDWH���7KRVH�LQ�D�WD[�ORVV�SRVLWLRQ�ZRXOG�QRW�

KRZHYHU��EH�DEOH�WR�EHQHILW�LPPHGLDWHO\�IURP�DQ\�DFFHOHUDWLRQ�LQ�WKRVH

DOORZDQFHV���:HUH�DFFHOHUDWHG�GHSUHFLDWLRQ�WR�EH�UHWDLQHG�LQ�VRPH�IRUP��WKH

5HYLHZ�EHOLHYHV�WKDW�WD[�SUHIHUHQFH�WUDQVIHU�VKRXOG��LQ�SULQFLSOH��EH�SHUPLWWHG

LQ�UHODWLRQ�WR�OHDVLQJ�EHWZHHQ�WD[SD\HUV���3HUPLWWLQJ�WD[�SUHIHUHQFH�WUDQVIHU�IRU

WD[DEOH�OHVVHHV�JHQHUDOO\�SUHVHUYHV�WKH�SUHVHQW�SRVLWLRQ�XQGHU�ZKLFK�WD[DEOH

HQWLWLHV��LQFOXGLQJ�WKRVH�LQ�WD[�ORVV��DUH�DEOH�WR�DFFHVV�WKH�EHQHILWV�RI

DFFHOHUDWHG�GHSUHFLDWLRQ�WKURXJK�OHDVLQJ���7KLV�SODFHV�WD[�ORVV�HQWLWLHV�LQ�WKH

VDPH�FRPSHWLWLYH�SRVLWLRQ�DV�HQWLWLHV�ZKLFK�DUH�DEOH�WR�EHQHILW�GLUHFWO\�IURP

DFFHOHUDWHG�DOORZDQFHV���7KXV��WKH�¶VDOH�DQG�ORDQ·�WUHDWPHQW�LV�PRUH�VXLWDEOH

ZKHQ�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�QRW�DYDLODEOH�

,Q�FRQWUDVW��WKH�JHQHUDO�FDVKIORZ�WD[�YDOXH�WUHDWPHQW�ZRXOG�DOORZ�WKRVH�LQ�D

WD[�ORVV�SRVLWLRQ�WR�EHQHILW�LPPHGLDWHO\�IURP�WD[�SUHIHUHQFH�WUDQVIHU���,Q�WKLV

FDVH��WKH�WUDQVIHU�ZRXOG�EH�HIIHFWHG�YLD�UHGXFHG�OHDVH�UHQWDOV��UDWKHU�WKDQ�E\

IRUPDO�DFFHVV�E\�WKH�OHVVHH�WR�WKH�DFFHOHUDWHG�DOORZDQFHV���7KLV�WUHDWPHQW

ZRXOG�DYRLG�WKH�FRPSOH[LW\�DVVRFLDWHG�ZLWK�GLYLGLQJ�WKH�GHSUHFLDWLRQ

DOORZDQFHV�EHWZHHQ�WKH�OHVVHH�DQG�OHVVRU�WKDW�ZRXOG�KDYH�EHHQ�LQYROYHG�ZLWK

WKH�¶WD[�SUHIHUUHG·�OHDVLQJ�RSWLRQ�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�
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Where accelerated depreciation is removed

,Q�WKH�DEVHQFH�RI�DFFHOHUDWHG�GHSUHFLDWLRQ��OHDVH�WUDQVDFWLRQV�QRW�FRQVWLWXWLQJ�D

¶URXWLQH·�OHDVH�ZLOO�EH�WUHDWHG�IRU�WD[�SXUSRVHV�XQGHU�D�¶VDOH�DQG�ORDQ·�DSSURDFK�

7KH�OHDVH�LV�UHFDVW�IRU�WD[�SXUSRVHV�DV�D�VDOH�RI�WKH�OHDVHG�DVVHW�E\�WKH�OHVVRU�WR

WKH�OHVVHH�ILQDQFHG�E\�D�ORDQ�IURP�WKH�OHVVRU�WR�WKH�OHVVHH���7KLV�LV�D�VLPSOH�

IDPLOLDU�PHWKRG�RI�WDNLQJ�LQWR�DFFRXQW�WKH�FKDQJLQJ�WD[�YDOXHV�RI�WKH

DVVRFLDWHG�DVVHW��WKH�ULJKW�RI�DFFHVV�WR�WKH�OHDVHG�DVVHW��DQG�OLDELOLW\��DQ\�IXWXUH

VWUXFWXUHG�OHDVH�UHQWDOV��

7KLV�DSSURDFK�WKHUHIRUH�DGGUHVVHV�LQ�D�VWUXFWXUDO�ZD\�ERWK�WKH�WD[�EHQHILW�DQG

WD[�GLVDGYDQWDJH�FXUUHQWO\�DVVRFLDWHG�ZLWK�VWUXFWXUHG�OHDVH�SD\PHQWV�

1HXWUDOLW\�LV�DFKLHYHG�LQ�WKH�GHFLVLRQ�EHWZHHQ�OHDVLQJ�DQG�ERUURZLQJ�WR

SXUFKDVH�WKH�DVVHW�

&DPHR�����RQ�SDJH�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LOOXVWUDWHG�WKH�RSHUDWLRQ�RI

WKH�¶VDOH�DQG�ORDQ·�WUHDWPHQW�IRU�D�OHDVH�RYHU�D�KLJK�YDOXH�DVVHW�ZLWK�HTXDO

DQQXDO�UHQWDO�SD\PHQWV�RYHU�ILYH�\HDUV���$�VLPLODU�H[DPSOH�LV�UHSURGXFHG�LQ

([DPSOH������

:KHUH�D�OHDVH�RU�RWKHU�ULJKW�LV�QRW�¶URXWLQH·�DQG�GRHV�QRW�DSSO\�WR�WKH�ZKROH

DVVHW��IRU�H[DPSOH��DQ�LQGHIHDVLEOH�ULJKW�RI�XVH�RYHU�D�VXEPDULQH

FRPPXQLFDWLRQV�FDEOH���VDOH�DQG�ORDQ�WUHDWPHQW�FRXOG�EH�DSSOLHG�RQ�D�SDUWLDO

EDVLV���6SHFLILFDWLRQ�RI�WKH�SURSRUWLRQ�LQYROYHG�ZRXOG�EH�QHHGHG�ZKHQ�WKH

OHDVH�LV�RYHU�D�SHULRG�OHVV�WKDQ�WKH�OLIH�RI�WKH�DVVHW�LQ�RUGHU�WR�GHWHUPLQH�WKH

YDOXH�RI�WKH�DVVRFLDWHG�¶ORDQ·�

Should accelerated depreciation remain

7KH�JHQHUDO�FDVKIORZ�WD[�YDOXH�WUHDWPHQW�DJDLQ�DGGUHVVHV�LQ�D�VWUXFWXUDO�ZD\

ERWK�WKH�WD[�EHQHILW�DQG�WD[�GLVDGYDQWDJH�FXUUHQWO\�DVVRFLDWHG�ZLWK�VWUXFWXUHG

OHDVH�SD\PHQWV���,W�DFKLHYHV�QHXWUDOLW\�LQ�WKH�GHFLVLRQ�EHWZHHQ�OHDVLQJ�DQG

ERUURZLQJ�WR�SXUFKDVH�DQ�DVVHW��UHJDUGOHVV�RI�WKH�SURILOH�RI�OHDVH�SD\PHQWV�

ZKLOH�DOVR�RIIHULQJ�WKH�RSSRUWXQLW\�IRU�WD[�ORVV�OHVVHHV�WR�EHQHILW�LPPHGLDWHO\

IURP�DFFHOHUDWHG�GHSUHFLDWLRQ�YLD�UHGXFHG�OHDVH�UHQWDOV�

&RQVLVWHQW�ZLWK�WKH�WUHDWPHQW�RI�ULJKWV�RYHU�QRQ�GHSUHFLDEOH�DVVHWV��WKLV

WUHDWPHQW�WDNHV�LQWR�DFFRXQW�WKH�FKDQJH�LQ�YDOXH�RI�WKH�OHDVH�WR�ERWK�WKH�OHVVHH

DQG�WKH�OHVVRU�³�ZLWK�WKDW�FKDQJH�LQ�YDOXH�UHIOHFWLQJ�WKH�UDWH�RI�HIIHFWLYH�OLIH

GHSUHFLDWLRQ�RI�WKH�XQGHUO\LQJ�DVVHWV���,Q�SUDFWLFH��WKH�DQQXDO�EHQHILWV�IURP�WKH

OHDVH�DUH�HVWLPDWHG�E\�HTXDWLQJ�WKH�SUHVHQW�YDOXH�RI�WKH�VWUHDP�RI�OHDVH�UHQWDOV

ZLWK�D�SURILOH�RI�EHQHILWV�GHFOLQLQJ�DW�WKH�GHSUHFLDWLRQ�UDWH���7KH�FKDQJLQJ�YDOXH

RI�WKH�VWUHDP�RI�OHDVH�SD\PHQWV�LV�DOVR�WDNHQ�LQWR�DFFRXQW�
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Example 10.8 Effect of ‘sale and loan’ approach on structuring of payments
All figures in dollars

Implicit loan

Yea
r

Lease
payments

Net
receipts

from asset

Tax value
of

underlying
asset

Depreciatio
n deduction

Outstanding
principal

Principal
repayments

Interest
repayment

s

0 100 100.00

1 26.38 30 80 20 83.62 16.38 10.00

2 26.38 28 60 20 65.60 18.02 8.36

3 26.38 26 20 20 45.78 19.82 6.56

4 26.38 24 10 20 23.98 21.80 4.58

5 26.38 22 0 20 0.00 23.98 2.40

PV $100.00 $100.00

Lessor Lessee

Year Before-tax
cash flow

Taxable
income

Tax After-tax
cash flow

Before-tax
cash flow

Taxable
income

Tax After-tax
cash
flow

0 -100.00 -100.00

1 26.38 10.00 4.70 21.68 3.62 0.00 0.00 3.62

2 26.38 8.36 3.93 22.45 1.62 -0.36 -0.11 1.73

3 26.38 6.56 3.08 23.30 -0.38 -0.56 -0.17 -0.21

4 26.38 4.58 2.15 24.23 -2.38 -0.58 -0.17 -2.21

5 26.38 2.40 1.13 25.25 -4.38 -0.40 -0.12 -4.26

NPV $0.00 $0.00 $0.00 $0.00

IRR 10.00% 5.30% 10.00% 7.00%

([DPSOH ���� GHPRQVWUDWHV KRZ WKH ¶VDOH DQG ORDQ·

DSSURDFK UHPRYHV WD[ EHQHILWV IURP VWUXFWXULQJ

SD\PHQWV� ,Q WKH H[DPSOH� D FRPSDQ\ WD[HG DW

�� SHU FHQW HQWHUV LQWR D FRQWUDFW WR OHDVH D $���
GHSUHFLDEOH DVVHW IURP D OHDVLQJ EXVLQHVV RI D VROH

SURSULHWRU WD[HG DW �� SHU FHQW�

7KH DVVHW LV DVVXPHG WR SURGXFH QHW UHFHLSWV

VXIILFLHQW WR FRYHU WKH OHVVRU·V FRVW RI SURYLGLQJ WKH

DVVHW �HFRQRPLF GHSUHFLDWLRQ SOXV LQWHUHVW��

7KH ¶VDOH DQG ORDQ· WUHDWPHQW UHFDVWV WKH DUUDQJHPHQW

DV WKH VDOH RI DQ DVVHW DQG WKH VLPXOWDQHRXV JUDQWLQJ

RI D ORDQ WR WKH OHVVHH� 7KH OHDVH SD\PHQWV LQ DQ\

\HDU DUH VSOLW LQWR D QRWLRQDO UHSD\PHQW RI SULQFLSDO

DQG D SD\PHQW RI LQWHUHVW� 7KH OHVVRU LV DVVHVVHG RQ

WKH LPSOLFLW ORDQ LQWHUHVW DQG WKH OHVVHH FDQ GHGXFW WKH

LPSOLFLW LQWHUHVW DQG WKH GHSUHFLDWLRQ� $V WKH

FDOFXODWLRQV GHPRQVWUDWH� WKLV WUHDWPHQW UHVXOWV LQ WKH

OHVVRU HDUQLQJ D ¶QHXWUDO· DIWHU�WD[ UDWH RI UHWXUQ RI

��� SHU FHQW ��� SHU FHQW EHIRUH WD[ UHGXFHG LQ

SURSRUWLRQ WR WKH OHVVRU·V �� SHU FHQW WD[ UDWH�� 7KDW

LV� WKH DGYDQWDJHV RI WD[ GHIHUUDO DUH UHPRYHG� 7KH

OHVVHH HDUQV D ¶QHXWUDO· DIWHU�WD[ UDWH RI UHWXUQ RI

� SHU FHQW� UHIOHFWLQJ WKH OHVVHH·V �� SHU FHQW UDWH�
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Example 10.9  Effect of the cashflow/tax value approach on structuring of
payments
All figures in dollars

Year Lease
payments

Net
receipts

from asset

Tax value
of

underlying
asset

Change in
value of

underlying
asset

PV of
payments

Change in
PV of

payments

PV of
future

receipts

Change in
PV of

receipts

0 100 100.00 100

1 26.38 30 80 -20 83.62 -16.38 80 -20

2 26.38 28 60 -20 65.60 -18.02 60 -20

3 26.38 26 40 -20 45.78 -19.82 40 -20

4 26.38 24 20 -20 23.98 -21.80 20 -20

5 26.38 22 0 -20 0.00 -23.98 0 -20

PV $100.00 $100.00

Lessor Lessee

Year Before-tax
cash flow

Taxable
income

Tax After-tax
cash flow

Before-tax
cash flow

Taxable
income

Tax After-tax
cash flow

0 -100.00 -100.00

1 26.38 10.00 4.70 21.68 3.62 0.00 0.00 3.62

2 26.38 8.36 3.93 22.45 1.62 -0.36 -0.11 1.73

3 26.38 6.56 3.08 23.30 -0.38 -0.56 -0.17 -0.21

4 26.38 4.58 2.15 24.23 -2.38 -0.58 -0.17 -2.21

5 26.38 2.40 1.13 25.25 -4.38 -0.40 -0.12 -4.26

NPV $0.00 $0.00 $0.00 $0.00

 IRR 10.00% 5.30% 10.00% 7.00%
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([DPSOH ���� GHPRQVWUDWHV KRZ WKH FDVKIORZ�WD[

YDOXH DSSURDFK UHPRYHV DQ\ WD[ EHQHILWV IURP

VWUXFWXULQJ SD\PHQWV� ,Q WKH H[DPSOH� D FRPSDQ\

WD[HG DW �� SHU FHQW HQWHUV LQWR D FRQWUDFW WR OHDVH D

$��� DVVHW IURP D OHDVLQJ EXVLQHVV RI D VROH SURSULHWRU

ZLWK D WD[ UDWH RI �� SHU FHQW�

7KH DVVHW LV DVVXPHG WR SURGXFH QHW UHFHLSWV

VXIILFLHQW WR FRYHU WKH OHVVRU·V FRVW RI SURYLGLQJ WKH

DVVHW �HFRQRPLF GHSUHFLDWLRQ SOXV LQWHUHVW��

8QGHU WKH FDVKIORZ�WD[ YDOXH DSSURDFK� WD[DEOH

LQFRPH LV FDOFXODWHG DV UHFHLSWV OHVV SD\PHQWV SOXV WKH

FKDQJH LQ WKH WD[ YDOXH RI DVVHWV DQG OLDELOLWLHV� 7KH

VWUHDP RI IXWXUH OHDVH SD\PHQWV LV DQ DVVHW WR WKH

OHVVRU DQG D OLDELOLW\ RI WKH OHVVHH� &RQYHUVHO\� WKH

VWUHDP RI IXWXUH UHFHLSWV IURP WKH XQGHUO\LQJ DVVHW

�WKDW LV� WKH OHDVH� FDQ EH YLHZHG DV D OLDELOLW\ WR WKH

OHVVRU DQG DQ DVVHW WR WKH OHVVHH�

,Q HDFK \HDU� WKH OHVVRU LV WD[HG RQ WKH OHDVH SD\PHQWV

WRJHWKHU ZLWK D GHGXFWLRQ IRU WKH GHFOLQH LQ WKH WD[

YDOXH RI WKH IXWXUH OHDVH SD\PHQWV �DQ DVVHW�� 7KH

OHVVRU DOVR UHFHLYHV D GHGXFWLRQ IRU WKH FKDQJH LQ WKH

YDOXH RI WKH XQGHUO\LQJ DVVHW �GHSUHFLDWLRQ

DOORZDQFHV�� DQG LV WD[HG RQ WKH IDOO LQ WKH YDOXH RI

OHVVRU·V OLDELOLW\ WR SURYLGH WKH DVVHW �WKH OHDVH� ³ WKDW

LV WKH IDOO LQ YDOXH RI WKH IXWXUH VWUHDP RI QHW UHFHLSWV

IURP WKH XQGHUO\LQJ DVVHW�

,Q HDFK \HDU� WKH OHVVHH LV WD[HG RQ WKH QHW UHFHLSWV

IURP WKH DVVHW� OHVV OHDVH SD\PHQWV PDGH� DQG LV DOVR

WD[HG RQ WKH GHFOLQH LQ WKH WD[ YDOXH RI WKH IXWXUH

OHDVH SD\PHQWV �D OLDELOLW\�� 7KH OHVVHH DOVR UHFHLYHV D

GHGXFWLRQ IRU WKH IDOO LQ WKH YDOXH RI WKH OHDVH�

7KLV WD[ WUHDWPHQW UHVXOWV LQ WKH OHVVRU HDUQLQJ D

¶QHXWUDO· DIWHU�WD[ UDWH RI UHWXUQ RI ��� SHU FHQW

��� SHU FHQW EHIRUH WD[ UHGXFHG LQ SURSRUWLRQ WR WKH

OHVVRU·V �� SHU FHQW WD[ UDWH�� 7KDW LV� WKH DGYDQWDJHV

RI WD[ GHIHUUDO DUH UHPRYHG� 7KH OHVVHH HDUQV D

¶QHXWUDO· DIWHU�WD[ UDWH RI UHWXUQ RI � SHU FHQW�

UHIOHFWLQJ WKH OHVVHH·V �� SHU FHQW WD[ UDWH� 7KHVH

RXWFRPHV PLUURU WKRVH RI WKH ¶VDOH DQG ORDQ·

WUHDWPHQW LQ ([DPSOH �����

,Q SUDFWLFH� WKH DQQXDO FKDQJH LQ WKH WD[ YDOXH RI WKH

OHDVH DQG WKH IXWXUH SD\PHQWV LV GHWHUPLQHG E\

DSSO\LQJ D VSHFLILHG UDWH RI UHWXUQ �D �� SHU FHQW UDWH

LV XVHG KHUH� WR WKH RSHQLQJ WD[ YDOXH DQG VXEWUDFWLQJ

WKH UHFHLSWV RU SD\PHQWV LQ WKH \HDU� 7KH XS�IURQW WD[

YDOXH RI WKH OHDVH DQG SD\PHQW VWUHDP LV WKH SUHVHQW

YDOXH �ZLWK GLVFRXQWLQJ DJDLQ DW �� SHU FHQW� RI WKH

IXWXUH OHDVH SD\PHQWV�

7KH UHFHLSWV IURP WKH XQGHUO\LQJ DVVHW DUH HVWLPDWHG

\HDU E\ \HDU E\ DVVXPLQJ WKH\ GHFOLQH LQ OLQH ZLWK WKH

HIIHFWLYH OLIH ZULWH�RII UDWH RI WKH XQGHUO\LQJ DVVHW DQG�

ZKHQ GLVFRXQWHG WR WKH VWDUW RI WKH OHDVH� DUH HTXDO WR

WKH SUHVHQW YDOXH RI WKH IXWXUH OHDVH SD\PHQWV�

7KH�RSHUDWLRQ�RI�WKLV�WUHDWPHQW�LV�LOOXVWUDWHG�LQ�([DPSOH��������7KH�H[DPSOH

LOOXVWUDWHV�WKH�VDPH�OHDVH�XVHG�LQ�WKH�¶VDOH�DQG�ORDQ·�WUHDWPHQW�RI�([DPSOH�����

LQ�WKH�FDVH�ZKHUH�WKHUH�LV�QR�DFFHOHUDWHG�GHSUHFLDWLRQ���6KRXOG�DFFHOHUDWHG

GHSUHFLDWLRQ�UHPDLQ��WKH�PHFKDQLFV�RI�WKH�JHQHUDO�FDVKIORZ�WD[�YDOXH

WUHDWPHQW�ZRXOG�EH�WKH�VDPH�DV�VKRZQ�LQ�([DPSOH������

,I�DFFHOHUDWHG�GHSUHFLDWLRQ�UHPDLQHG��D�EDODQFLQJ�FKDUJH�ZRXOG�EH�QHHGHG�DW

WKH�VWDUW�RI�WKH�OHDVH�ZKHUH�XVHG�DVVHWV�ZKLFK�DUH�QRW�EHLQJ�XVHG�SUHGRPLQDQWO\

IRU�OHDVLQJ�DUH�OHDVHG�IRU�D�VXIILFLHQW�GXUDWLRQ�³�VD\��D�SHULRG�JUHDWHU�WKDQ�KDOI

WKH�HIIHFWLYH�OLIH�IRU�WD[�SXUSRVHV�RI�WKH�DVVRFLDWHG�DVVHW���7KDW�FKDQJH

PDLQWDLQV�QHXWUDOLW\�LQ�WKH�GHFLVLRQ�WR�VHOO�D�FXUUHQWO\�RZQHG�DVVHW��LQ�ZKLFK

FDVH�D�EDODQFLQJ�FKDUJH�ZLOO�DSSO\��RU�OHDVH�LW�WR�VRPHRQH�HOVH���7KH�DSSOLFDWLRQ

RI�WKH�EDODQFLQJ�FKDUJH�DW�WKH�VWDUW�RI�WKH�OHDVH�LV�HTXLYDOHQW�LQ�FRQFHSW�WR�WKH

EDODQFLQJ�FKDUJHV�UHFRPPHQGHG�WR�DSSO\�RQ�WKH�SDUW�GLVSRVDO�RI�ORQJ�WHUP

ULJKWV�RYHU�QRQ�GHSUHFLDEOH�DVVHWV��5HFRPPHQGDWLRQ�������DQG�WR�WKH�GLVSRVDO

RI�EHQHILWV�RU�REOLJDWLRQV�DVVRFLDWHG�ZLWK�ILQDQFLDO�DVVHWV�DQG�OLDELOLWLHV

�5HFRPPHQGDWLRQ������D���

7KLV�WUHDWPHQW�ZRXOG�KDQGOH�DQ\�OHDVH�RYHU�SDUW�RI�D�GHSUHFLDEOH�DVVHW�IRU�DQ\

QXPEHU�RI�\HDUV���,QVWHDG�RI�WKH�¶VDOH�DQG�ORDQ·�WUHDWPHQW��LW�FRXOG�DOVR�EH�XVHG

PRUH�JHQHUDOO\�LQ�WKH�SUHVHQFH�RI�DFFHOHUDWHG�GHSUHFLDWLRQ�
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depreciation is accelerated

+LUH�SXUFKDVH�DUUDQJHPHQWV��LQFOXGLQJ�FURVV�ERUGHU�OHDVHV��DQG�OX[XU\�FDU

OHDVHV�ZLOO�FRQWLQXH�WR�EH�WD[HG�RQ�WKH�EDVLV�RI�VDOH�DQG�ORDQ�WUHDWPHQW

UHJDUGOHVV�RI�ZKHWKHU�RU�QRW�DFFHOHUDWHG�GHSUHFLDWLRQ�UHPDLQV���8QGHU�WKH

H[LVWLQJ�ODZ��KLUH�SXUFKDVH�LV�XVHG�DV�D�PHFKDQLVP�WR�ILQDQFH�WKH�SXUFKDVH�RI

GHSUHFLDEOH�SURSHUW\�LQ�D�ZD\�WKDW�HQDEOHV�WKH�DVVHW�XVHU�WR�REWDLQ�WKH

DVVRFLDWHG�FDSLWDO�DOORZDQFHV��DQG�DOVR�DSSOLHV�ZKHUH�WKHUH�LV�DQ�HIIHFWLYH

RSWLRQ�WR�SXUFKDVH�WKH�DVVHW���7KH�H[LVWLQJ�ODZ�DOVR�WUHDWV�OHVVHHV�RI�OX[XU\�FDUV

DV�EHLQJ�HQWLWOHG�WR�FDSLWDO�DOORZDQFHV�WR�HQVXUH�WKDW�WKH�FDSLWDO�DOORZDQFH

OLPLWDWLRQ�RQ�OX[XU\�FDUV�LV�HIIHFWLYH�

Sale and leasebacks under accelerated depreciation

6DOH�DQG�OHDVHEDFN�WUDQVDFWLRQV�FXUUHQWO\�RIIHU�WKH�RSSRUWXQLW\�IRU�RZQHUV�WR

¶UHIUHVK·�DQ\�DFFHOHUDWHG�FDSLWDO�DOORZDQFHV�RQ�GHSUHFLDEOH�DVVHWV�ZKLOH�DOORZLQJ

WKH�H[FHVV�RI�WKH�¶VDOH�SULFH·�RYHU�GHSUHFLDWHG�YDOXH�WR�EH�RIIVHW�DJDLQVW�WKH

GHSUHFLDWHG�YDOXH�RI�RWKHU�DVVHWV���7KH�UHFRPPHQGHG�UHPRYDO�RI�FXUUHQW

EDODQFLQJ�FKDUJH�RIIVHW�DQG�DGMXVWPHQW�UXOHV��5HFRPPHQGDWLRQ�������ZLOO

ODUJHO\�DGGUHVV�WKLV�WD[�ELDV�ZLWK�VDOH�DQG�OHDVHEDFN�DUUDQJHPHQWV�³�DOWKRXJK

WD[SD\HUV�LQ�D�WD[�ORVV�SRVLWLRQ�ZRXOG�QRW�EH�LPPHGLDWHO\�DIIHFWHG�E\�WKH

EDODQFLQJ�FKDUJH�WKDW�ZLOO�DULVH�IURP�D�VDOH�DQG�OHDVH�EDFN�DUUDQJHPHQW�ZKHQ

DFFHOHUDWHG�GHSUHFLDWLRQ�LV�DYDLODEOH�

A workable leasing treatment for tax
exempts or assets used offshore

Recommendation
10.9 Abolition of section 51AD

7KDW�VHFWLRQ���$'�EH�DEROLVKHG��DV�SDUW�RI�WKH�SDFNDJH�RI�UHIRUPV

LQFOXGLQJ�5HFRPPHQGDWLRQV�������DQG�������

6HFWLRQ���$'�FXUUHQWO\�GHQLHV�DOO�GHGXFWLRQV�UHODWLQJ�WR�SURSHUW\

SUHGRPLQDQWO\�ILQDQFHG�E\�QRQ�UHFRXUVH�ILQDQFH�ZKLFK�LV�¶OHDVHG�WR�RU

HIIHFWLYHO\�FRQWUROOHG�E\·�D�WD[�H[HPSW�HQWLW\�

6HFWLRQ���$'�KDV�D�VHYHUH�LPSDFW�ZKHUH�LW�DSSOLHV�EHFDXVH�DOO�GHGXFWLRQV�DUH

GHQLHG�WR�WKH�WD[SD\HU�EXW�WKH�DVVRFLDWHG�LQFRPH�LV�VWLOO�DVVHVVDEOH���,W�KDV�EHHQ

FRQWLQXDOO\�FULWLFLVHG�E\�6WDWH�JRYHUQPHQWV�DQG�LQIUDVWUXFWXUH�SURYLGHUV�IRU�LWV

VHYHUH�LPSDFW�ZKHUH�LW�DSSOLHV�DQG�WKH�XQFHUWDLQW\�LW�FUHDWHV���6HFWLRQ���$'�KDV

EHFRPH�HYHQ�PRUH�SUREOHPDWLFDO�LQ�UHFHQW�\HDUV�EHFDXVH�RI�LQFUHDVHG�OHYHOV�RI



Section 10:  Leases and rights

A Tax System Redesigned 393

SULYDWLVDWLRQ�DQG�RXWVRXUFLQJ�RI�JRYHUQPHQW�VHUYLFHV�ZKLFK�ZHUH�QRW

FRQWHPSODWHG�ZKHQ�LW�ZDV�ILUVW�FRQFHLYHG�

,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV�����DQG������LW�ZDV�DUJXHG�WKDW�WKH�VHYHUH

WUHDWPHQW�RI�DUUDQJHPHQWV�WKDW�DUH�FXUUHQWO\�SURKLELWHG�E\�VHFWLRQ���$'�LV

XQQHFHVVDU\�³�DQG�WKHUH�LV�QR�UHDVRQ�ZK\�OHDVHV��DQG�VLPLODU�DUUDQJHPHQWV�

LQYROYLQJ�WD[�H[HPSWV�VKRXOG�EH�WUHDWHG�GLIIHUHQWO\�VLPSO\�EHFDXVH�WKH\�DUH

ILQDQFHG�XVLQJ�QRQ�UHFRXUVH�ILQDQFH�³�SURYLGLQJ�VWUXFWXUDO�PHDVXUHV�DUH�LQ

SODFH�WR�DGGUHVV�SRWHQWLDO�VWUXFWXUHG�QRQ�SD\PHQW�RI�QRQ�UHFRXUVH�ILQDQFH��WD[

SUHIHUHQFH�WUDQVIHU�WR�WD[�H[HPSWV�DQG�WKH�WLPLQJ�DGYDQWDJHV�RI�GHOD\HG�OHDVH

DQG�VHUYLFH�FRQWUDFW�UHQWDOV�

7KH�5HYLHZ�EHOLHYHV�WKDW�VHFWLRQ���$'�FDQ�QR�ORQJHU�EH�MXVWLILHG���6WUXFWXUDO

PHDVXUHV�UHFRPPHQGHG�WR�GHDO�ZLWK�H[WLQJXLVKPHQW�RI�OLDELOLWLHV

�5HFRPPHQGDWLRQ������DGGUHVV�SRWHQWLDO�DEXVH�RI�QRQ�UHFRXUVH�ILQDQFH

WKURXJK�GHEW�IRUJLYHQHVV���¶6DOH�DQG�ORDQ·�WUHDWPHQW�ZRXOG�DOVR�DGGUHVV�WKLV

LVVXH��DV�ZHOO�DV�WD[�SUHIHUHQFH�WUDQVIHU�DQG�WLPLQJ�EHQHILWV�

7KXV��OHDVHV�DQG�VLPLODU�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV�FRYHUHG�E\

VHFWLRQ���$'�ZLOO�EH�EURDGO\�WUHDWHG�LQ�WKH�VDPH�PDQQHU�DV�WKRVH�FXUUHQWO\

VXEMHFW�WR�'LYLVLRQ���'���7KH�GHJUHH�RI�FRPSOH[LW\�LQYROYHG�ZLOO�GHSHQG�RQ

ZKHWKHU�RU�QRW�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�UHWDLQHG��5HFRPPHQGDWLRQV������

DQG����������2YHUVHDV�XVH�RI�DVVHWV��DOVR�SUHVHQWO\�VXEMHFW�WR�VHFWLRQ���$'�LQ

VRPH�FDVHV��ZLOO�DOVR�EH�WUHDWHG�LQ�D�XQLILHG�PDQQHU��5HFRPPHQGDWLRQV������

DQG��������

%RWK�LQGXVWU\�DQG�6WDWH�JRYHUQPHQW�UHSUHVHQWDWLYHV�VWURQJO\�VXSSRUWHG�WKH

DEROLWLRQ�RI�VHFWLRQ���$'�DQG�WKH�GHYHORSPHQW�RI�D�VLQJOH��OHVV�VHYHUH

SURYLVLRQ�WR�FRYHU�DVVHW�ILQDQFLQJ�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV�

$EROLWLRQ�RI�VHFWLRQ���$'�LV�UHFRPPHQGHG�QRW�DV�D�VWDQG�DORQH�UHIRUP�EXW�DV

SDUW�RI�WKH�LQWHJUDWHG�UHIRUPV�LQ�WKLV�DUHD�UHIOHFWHG�LQ�5HFRPPHQGDWLRQV������

������DQG�������

Recommendation

10.10 Replacing Division 16D under recommended removal of
acceleration

�D� 7KDW�LI�DFFHOHUDWHG�GHSUHFLDWLRQ��DSDUW�IURP�WKDW�DSSO\LQJ�WR�VPDOO

EXVLQHVV�³�5HFRPPHQGDWLRQ�������LV�UHPRYHG�

�L� DEROLVK�'LYLVLRQ���'�DQG�WD[�OHDVLQJ�DUUDQJHPHQWV�E\�WD[

H[HPSWV�EURDGO\�RQ�WKH�VDPH�EDVLV�DV�OHDVLQJ�DUUDQJHPHQWV

EHWZHHQ�WD[DEOH�HQWLWLHV�³�DV�VHW�RXW�LQ

5HFRPPHQGDWLRQV������D���F��DQG������D��
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�LL� IRU�OHDVLQJ�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV�DQG�RIIVKRUH

XVHUV��QDUURZ�WKH�FODVV�RI�¶URXWLQH·�OHDVHV�E\�H[FOXGLQJ�VXFK

DUUDQJHPHQWV�WKDW�ZRXOG�IDOO�LQWR

5HFRPPHQGDWLRQ������F��L��³�WKDW�LV��H[FOXGH�OHDVH

FRQWUDFWV�

� LQYROYLQJ�XQLWV�RI�SURSHUW\�ZLWK�D�YDOXH�JUHDWHU�WKDQ

���PLOOLRQ��DQG

� DVVHWV�SUHYLRXVO\�RZQHG�E\�WD[�H[HPSWV��DQG

�LLL� HQVXUH�WKH�JHQHUDOLVHG�FDVKIORZ�WD[�YDOXH�DSSURDFK�DSSOLHV

WR�VHUYLFH�DUUDQJHPHQWV�DQG�OHDVHV�RI�EXLOGLQJV�LQYROYLQJ�WD[

H[HPSWV��WR�DGGUHVV�VWUXFWXULQJ�RI�SD\PHQW�SURILOHV�

Recommendation

10.11 Replacing Division 16D if acceleration retained notwithstanding
the Review’s recommendation

7KDW�LI�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�QRW�UHPRYHG�

Continued restrictions on tax preference transfer

�D� 6WDWH�JRYHUQPHQW�WD[�H[HPSWV�FRQWLQXH�QRW�WR�EH�DOORZHG

XQUHVWULFWHG�DFFHVV�WR�WD[�SUHIHUHQFHV�XQGHU�OHDVLQJ�DUUDQJHPHQWV�

Replacement arrangements based on ‘predominant interest’

�E� 'LYLVLRQ���'�EH�UHSHDOHG�DQG�OHDVLQJ�DQG�VLPLODU�DUUDQJHPHQWV�LQ

ZKLFK�D�WD[�H[HPSW�KDV�D�¶SUHGRPLQDQW�LQWHUHVW·�LQ�DVVHWV�LQYROYHG

LQ�WKH�DUUDQJHPHQW�EH�LQFOXGHG�LQ�WKH�JHQHUDO�¶VDOH�DQG�ORDQ·

SURYLVLRQ�XQGHU�5HFRPPHQGDWLRQ������

Defining ‘predominant interest’ in assets

�F� &ULWHULD�IRU�GHILQLQJ�D�¶SUHGRPLQDQW�LQWHUHVW·�LQ�DVVHWV�

�L� EH�HVWDEOLVKHG�LQ�FRQVXOWDWLRQ�ZLWK�6WDWH�DQG�7HUULWRU\

JRYHUQPHQWV�DQG�WKH�SULYDWH�VHFWRU��DQG

�LL� DSSO\�WR�DOO�WD[�H[HPSW�HQWLWLHV��LQFOXGLQJ�HQWLWLHV�ZKLFK�DUH

VXEMHFW�WR�7D[�(TXLYDOHQW�5HJLPHV�

Negotiating tax preference transfer to States

�G� 7KH�&RPPRQZHDOWK�*RYHUQPHQW�QHJRWLDWH�ZLWK�WKH�6WDWH�DQG

7HUULWRU\�JRYHUQPHQWV�RQ�WKH�EDVLV�
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�L� RI�WKH�LQ�SULQFLSOH�SRVLWLRQ�WKDW�6WDWH�JRYHUQPHQW�WD[

H[HPSWV�EH�DOORZHG�DFFHVV�WR�WD[�SUHIHUHQFHV�XQGHU�OHDVLQJ

DQG�VLPLODU�DUUDQJHPHQWV�

�LL� WKDW�5HFRPPHQGDWLRQ�������WKHQ�DSSO\��DQG

�LLL� WKDW�RIIVHWWLQJ�DGMXVWPHQWV�WR�ILQDQFLDO�WUDQVIHUV�EHWZHHQ�WKH

GLIIHUHQW�OHYHOV�RI�JRYHUQPHQW�EH�PDGH�WR�UHIOHFW�WKH�FRVW�WR

UHYHQXH�LPSOLHG�E\��L��

General provision

7KH�FXUUHQW�'LYLVLRQ���'�DSSOLHV�WR�DUUDQJHPHQWV�LQYROYLQJ�WKH�XVH�RU�FRQWURO

RI�DVVHWV�E\�WD[�H[HPSWV�ZKHUH�WKRVH�DUUDQJHPHQWV�DUH�QRW�ILQDQFHG�E\

QRQ�UHFRXUVH�GHEW���7KHVH�DUUDQJHPHQWV�DUH�WKHUHIRUH�QRW�VXEMHFW�WR�WKH�PRUH

VHYHUH��DQG�FRPPRQO\�HQFRXQWHUHG��VHFWLRQ���$'���'LYLVLRQ���'�DSSOLHV�WR

DUUDQJHPHQWV�WKDW�DUH�EURDGO\�VLPLODU�WR�ILQDQFH�OHDVHV�

8QGHU�'LYLVLRQ���'��WKHVH�DUUDQJHPHQWV�DUH�UHFKDUDFWHULVHG�DV�WKH�SURYLVLRQ

RI�ORDQ�ILQDQFH���7D[�H[HPSW�OHVVHHV�DUH�WKHUHIRUH�GHQLHG�WKH�EHQHILW�RI

DFFHOHUDWHG�GHSUHFLDWLRQ�RQ�WKH�DVVHWV���'LYLVLRQ���'�LV�D�IRUP�RI�¶VDOH�DQG

ORDQ·�WUHDWPHQW�EXW�LV�FRPSOH[�LQ�WHUPV�RI�LWV�GUDIWLQJ�DQG�KDV�D�QXPEHU�RI

WHFKQLFDO�OLPLWDWLRQV���$V�LV�WKH�FDVH�ZLWK�VHFWLRQ���$'��'LYLVLRQ���'�DSSOLHV

ZKHUH�WKHUH�LV�¶HIIHFWLYH�FRQWURO·�RI�DVVHWV�E\�WD[�H[HPSWV��D�FRQFHSW�ZKLFK�KDV

EHHQ�SUREOHPDWLFDO�

If accelerated depreciation is removed as recommended

,I�DFFHOHUDWHG�GHSUHFLDWLRQ�LV�UHPRYHG��5HFRPPHQGDWLRQ�������WKHUH�ZLOO�EH�QR

QHHG�IRU�FRPSOH[�SURYLVLRQV�WR�GHWHUPLQH�ZKLFK�DUUDQJHPHQWV�VKRXOG�EH

VSHFLILFDOO\�VXEMHFWHG�WR�¶VDOH�DQG�ORDQ·�WUHDWPHQW�XQGHU�WKH�¶SUHGRPLQDQW

LQWHUHVW·�WHVW�LQ�5HFRPPHQGDWLRQ�������E����7KH�LQFUHDVHG�VLPSOLFLW\�RI�WD[�ODZ

DQG�FHUWDLQW\�IRU�WD[SD\HUV�ZKLFK�ZRXOG�UHVXOW�LQ�WKH�WD[�H[HPSW�DUHD�LV�D

IXUWKHU�VXEVWDQWLYH�DUJXPHQW�IRU�UHPRYLQJ�DFFHOHUDWHG�GHSUHFLDWLRQ�

7KHUH�ZRXOG�QHYHUWKHOHVV�EH�VLJQLILFDQW�EHQHILWV�IURP�HTXDO�SHULRGLF�SD\PHQWV

XQGHU�¶URXWLQH·�OHDVLQJ�EHWZHHQ�WD[�H[HPSW�DQG�WD[DEOH�HQWLWLHV���7KHUH�ZRXOG

EH�D�VLJQLILFDQW�WD[�LQFHQWLYH�WR�WD[�H[HPSWV�WR�DUUDQJH�¶URXWLQH·�OHDVHV�RYHU

DVVHWV��LQFOXGLQJ�H[LVWLQJ�DVVHWV��ZKLFK�WKH\�ZRXOG�RWKHUZLVH�SXUFKDVH�RU�KROG

WKHPVHOYHV�GLUHFWO\�XQGHU�H[LVWLQJ�ODZ���7R�LOOXVWUDWH��XQGHU�DQ�H[WUHPH

DVVXPSWLRQ�WKDW�DOO�QHZ�DVVHWV�RI�WD[�H[HPSWV�ZHUH�OHDVHG�XQGHU�¶URXWLQH·

DUUDQJHPHQWV��WKH�FRVW�WR�UHYHQXH�IURP�VWUXFWXULQJ�SD\PHQWV�FRXOG�EH�XS�WR

�����PLOOLRQ�E\�����������7KLV�FRVW�ZRXOG�EH�LQFUHDVHG�E\�WKH�VDOH�DQG�OHDVLQJ

EDFN�RI�H[LVWLQJ�DVVHWV�RI�WD[�H[HPSWV�

7KH�VFRSH�RI�¶URXWLQH·�OHDVHV�LQYROYLQJ�WD[�H[HPSWV�WKHUHIRUH�QHHGV�WR�EH

QDUURZHG�VLJQLILFDQWO\�³�KHQFH��WKH�UHFRPPHQGDWLRQ�WR�H[FOXGH�IURP�WKH



Applying the cashflow/tax value approach

396 A Tax System Redesigned

¶URXWLQH·�FDWHJRU\�DQ\�OHDVLQJ�DUUDQJHPHQW�LQYROYLQJ�LWHPV�RI�YDOXH�JUHDWHU�WKDQ

���PLOOLRQ��UHJDUGOHVV�RI�WKH�OHQJWK�RI�WKH�FRQWUDFW��DV�ZHOO�DV�OHDVHV�LQYROYLQJ

DVVHWV�SUHYLRXVO\�RZQHG�E\�WD[�H[HPSWV���7KH�UHVXOWLQJ�UHVWULFWLRQV�IURP

¶URXWLQH·�OHDVLQJ�UHODWLQJ�WR�KLJK�YDOXH�LWHPV�DUH�LOOXVWUDWHG�LQ�)LJXUH������

Figure 10.2 Routine leases for tax-exempt entities and offshore users
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$V�ZLWK�WD[DEOH�OHDVLQJ��LI�WKLV�OHDVH�VSHFLILFDWLRQ�RI�URXWLQH�OHDVHV�LQYROYLQJ�WD[

H[HPSWV�SURYHG�WR�EH�WRR�EURDG��LW�ZRXOG�EH�QHFHVVDU\�WR�H[WHQG�IXUWKHU�WKH

VWUXFWXUDOO\�VRXQG�QRQ�URXWLQH�OHDVLQJ�DSSURDFK�LQWR�WKH�URXWLQH�DUHDV�

6WUXFWXULQJ�RSSRUWXQLWLHV�ZLWK�VHUYLFH�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV

ZRXOG�EH�DGGUHVVHG�E\�WKH�DSSOLFDWLRQ�RI�WKH�FDVKIORZ�WD[�YDOXH�DSSURDFK

UHJLPH�WR�WKRVH�DUUDQJHPHQWV�³�FRQVLVWHQW�ZLWK�WKH�DSSOLFDWLRQ�RI�WKDW�UHJLPH

WR�VHUYLFH�DUUDQJHPHQWV�EHWZHHQ�HQWLWLHV�JHQHUDOO\���7KH�DSSOLFDWLRQ�RI�WKLV

DSSURDFK�WR�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV�ZRXOG�DOVR�EHQHILW�IURP

FRQVXOWDWLRQ�ZLWK�6WDWH�DQG�7HUULWRU\�JRYHUQPHQWV�DQG�LQGXVWU\�

If accelerated depreciation remains, should
tax preference transfer be permitted to tax exempts?

$V�QRWHG�HDUOLHU��WKH�5HYLHZ�LQ�SULQFLSOH�VXSSRUWV�WD[�EHQHILW�WUDQVIHU�HIIHFWHG

E\�OHDVLQJ�EHWZHHQ�WD[SD\HUV���$UJXPHQWV�LQ�IDYRXU�RI�DOORZLQJ�WD[�SUHIHUHQFH

WUDQVIHU�JHQHUDOO\��LQFOXGLQJ�ZKHUH�WD[�H[HPSWV�DUH�LQYROYHG��LQFOXGH�PDNLQJ

WKH�EHQHILWV�RI�DFFHOHUDWHG�GHSUHFLDWLRQ�DYDLODEOH�HTXDOO\�WR�DOO�WD[SD\HUV�DQG�WD[

H[HPSWV��LPSURYLQJ�LQYHVWPHQW�QHXWUDOLW\�DQG�FRPSHWLWLYH�QHXWUDOLW\�DQG

UHGXFLQJ�WKH�FRPSOH[LW\�RI�WKH�WD[�V\VWHP�

$UJXPHQWV�DJDLQVW�DOORZLQJ�WD[�SUHIHUHQFH�WUDQVIHU�LQ�UHODWLRQ�WR�WD[�H[HPSWV

LQFOXGH�WKH�ILQDQFLQJ�ELDV�WKDW�SURYLGHV�LQ�IDYRXU�RI�OHDVLQJ�DQG�WKH�VLJQLILFDQW

FRVW�WR�UHYHQXH���,Q�WKHRU\��WKH�FRVW�WR�UHYHQXH�FRXOG�EH�PHW�E\�DQ�DJUHHPHQW

EHWZHHQ�WKH�&RPPRQZHDOWK�DQG�6WDWH�DQG�7HUULWRU\�JRYHUQPHQWV�ZKLFK

SURYLGHG�IRU�RIIVHWWLQJ�FKDQJHV�LQ�WKH�OHYHO�RI�WUDQVIHUV�EHWZHHQ�WKH�GLIIHUHQW

OHYHOV�RI�JRYHUQPHQW�

6WDWH�JRYHUQPHQW�DQG�LQGXVWU\�UHSUHVHQWDWLYHV�FRQVLGHUHG�WKDW��RYHU�WKH�WLPH

KRUL]RQ�HQFRPSDVVHG�E\�WKH�5HYLHZ��WKH�FRPSOH[LWLHV�DVVRFLDWHG�ZLWK�UHDFKLQJ

DQ�DJUHHPHQW�EHWZHHQ�WKH�&RPPRQZHDOWK�DQG�6WDWH�DQG�7HUULWRU\
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JRYHUQPHQWV�PHDQ�WKDW�WKH�RSWLRQ�RI�SHUPLWWLQJ�WD[�SUHIHUHQFH�WUDQVIHU�LQ

UHODWLRQ�WR�WD[�H[HPSWV�LV�XQOLNHO\�WR�EH�IHDVLEOH���7KH�DUJXPHQW�ZDV�DOVR�SXW

WKDW�LW�LV�LPSRVVLEOH�WR�TXDQWLI\�WKH�HIIHFW�RQ�&RPPRQZHDOWK�DQG�6WDWH�DQG

7HUULWRU\�ILQDQFHV�RI�DOORZLQJ�XQOLPLWHG�WD[�SUHIHUHQFH�WUDQVIHU�WR�WD[�H[HPSWV

DQG��KHQFH��LW�ZDV�SUHIHUDEOH�WR�FRQWLQXH�WR�UHVWULFW�DFFHVV�WR�WD[�SUHIHUHQFHV�

7KH�5HYLHZ�EHOLHYHV�WKDW�LW�LV�DSSURSULDWH�LQ�WKH�VKRUW�WHUP�WR�FRQWLQXH�WR

UHVWULFW�DFFHVV�E\�WD[�H[HPSWV�WR�DFFHOHUDWHG�GHSUHFLDWLRQ�VKRXOG�WKDW�UHPDLQ�

JLYHQ�WKH�FRVW�WR�UHYHQXH�RI�DOORZLQJ�WD[�SUHIHUHQFH�WUDQVIHU�DQG�WKH�GLIILFXOWLHV

DVVRFLDWHG�ZLWK�UHDFKLQJ�D�VXLWDEOH�DJUHHPHQW�EHWZHHQ�WKH�&RPPRQZHDOWK�DQG

WKH�6WDWHV�DQG�7HUULWRULHV�WR�DGGUHVV�WKH�FRVWV�

7KH�5HYLHZ�DOVR�EHOLHYHV�WKDW��JLYHQ�LWV�GHILFLHQFLHV��'LYLVLRQ���'�VKRXOG�EH

UHSODFHG���+RZHYHU��DSSOLFDWLRQ�WR�WD[�H[HPSWV�RI�WKH�LPSURYHG�UHSODFHPHQW

ZLOO�VWLOO�QHFHVVDULO\�UHPDLQ�UHODWLYHO\�FRPSOH[�DQG�XQFHUWDLQ��JLYHQ�WKH�LQKHUHQW

FRPSOH[LWLHV�DVVRFLDWHG�ZLWK�GHWHUPLQLQJ�WKH�ERXQGDU\�OLQH�EHWZHHQ�WKRVH

DUUDQJHPHQWV�ZKHUH�WD[�SUHIHUHQFH�WUDQVIHU�VKRXOG�EH�UHVWULFWHG�DQG�WKRVH

ZKHUH�LW�VKRXOG�QRW�

Negotiating tax preference transfer

,I�DFFHOHUDWHG�GHSUHFLDWLRQ�DOORZDQFHV�ZHUH�WR�EH�UHWDLQHG��WKH�5HYLHZ

FRQVLGHUV�WKDW�WKHUH�ZRXOG�EH�EHQHILWV�LQ�WKH�&RPPRQZHDOWK�DQG�6WDWH�DQG

7HUULWRU\�JRYHUQPHQWV�HQWHULQJ�LQWR�QHJRWLDWLRQV�DERXW�DGGUHVVLQJ�WKH�FRVWV�WR

UHYHQXH�DVVRFLDWHG�ZLWK�DOORZLQJ�WD[�SUHIHUHQFH�WUDQVIHU�WR�WD[�H[HPSWV

WKURXJK�RIIVHWWLQJ�DGMXVWPHQWV�WR�ILQDQFLDO�WUDQVIHUV�EHWZHHQ�WKH�GLIIHUHQW

OHYHOV�RI�JRYHUQPHQW�

7KH�5HYLHZ�UHFRJQLVHV�WKH�JUHDW�SUDFWLFDO�GLIILFXOWLHV�WKDW�ZRXOG�EH�LQYROYHG�LQ

DVVHVVLQJ�WKH�FRVW�WR�UHYHQXH�IURP�DOORZLQJ�WD[�SUHIHUHQFH�WUDQVIHU�DQG�LQ

DVVHVVLQJ�WKH�GLVWULEXWLRQ�RI�WKH�EHQHILWV�DPRQJ�WKH�6WDWHV�DQG�7HUULWRULHV�

1HYHUWKHOHVV��WKH�5HYLHZ�UHFRPPHQGV�WKDW�VKRXOG�DFFHOHUDWHG�GHSUHFLDWLRQ

SURYLVLRQV�UHPDLQ��WKH�*RYHUQPHQW�HQWHU�LQWR�QHJRWLDWLRQV�EHFDXVH��LI�VXFK�DQ

DJUHHPHQW�FRXOG�EH�UHDFKHG��WKHUH�ZRXOG�EH�QR�QHHG�IRU�FRPSOH[�SURYLVLRQV

WR�GHWHUPLQH�ZKLFK�DUUDQJHPHQWV�LQYROYLQJ�WD[�H[HPSWV�VKRXOG�EH�VSHFLILFDOO\

VXEMHFWHG�WR�¶VDOH�DQG�ORDQ·�WUHDWPHQW���7KH�DUUDQJHPHQWV�LQ�5HFRPPHQGDWLRQ

������ZRXOG�DSSO\���7KLV�ZRXOG�VLJQLILFDQWO\�UHGXFH�WD[�ODZ�FRPSOH[LW\�

Tax Equivalent Regimes

%RWK�6WDWH�DQG�7HUULWRU\�JRYHUQPHQWV�DQG�SULYDWH�VHFWRU�UHSUHVHQWDWLYHV

DUJXHG�WKDW�WD[�SUHIHUHQFH�WUDQVIHU�VKRXOG�EH�SHUPLWWHG�ZKHUH�WKH�HQG�XVHU�RI

DQ�DVVHW�LV�D�*RYHUQPHQW�7UDGLQJ�(QWHUSULVH��*7(��ZKLFK�LV�VXEMHFW�WR�D�7D[

(TXLYDOHQW�5HJLPH��7(5����6WDWH�JRYHUQPHQW�UHSUHVHQWDWLYHV�DOVR�DUJXHG�WKDW

SHUPLWWLQJ�WD[�SUHIHUHQFH�WUDQVIHU�WR�HQWLWLHV�VXEMHFW�WR�7(5V�LV�FRQVLVWHQW�ZLWK

WKH�SULQFLSOHV�RI�1DWLRQDO�&RPSHWLWLRQ�3ROLF\�
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6WDWH�DQG�7HUULWRU\�JRYHUQPHQWV�DOVR�DUJXHG�WKDW�D�UHFLSURFDO�DUUDQJHPHQW

EHWZHHQ�WKH�&RPPRQZHDOWK�DQG�WKH�6WDWHV�DQG�7HUULWRULHV�WR�DOORZ�WD[

SUHIHUHQFH�WUDQVIHU�EHWZHHQ�WD[DEOH�HQWLWLHV�DQG�HQWLWLHV�VXEMHFW�WR�7(5V�ZLOO

QRW��D�SULRUL��LQYROYH�DQ\�FRVW�WR�&RPPRQZHDOWK�UHYHQXH���7KH\�VXJJHVWHG�WKDW

GHGXFWLRQV�EHLQJ�WDNHQ�E\�WD[DEOH�HQWLWLHV�LQ�UHODWLRQ�WR�DVVHWV�XVHG�E\�*7(V

ZRXOG��DV�OLNHO\�DV�QRW��EH�EDODQFHG�E\�GHGXFWLRQV�EHLQJ�WDNHQ�E\�7(5�HQWLWLHV

LQ�UHODWLRQ�WR�DVVHWV�XVHG�E\�WD[DEOH�HQWLWLHV�

7KH�QDWXUH�RI�*7(�RSHUDWLRQV�PHDQV�WKDW�WKH\�DUH�PRUH�OLNHO\�WR�EH�OHVVHHV�RI

DVVHWV�UDWKHU�WKDQ�OHVVRUV�RI�DVVHWV�WR�WD[DEOH�HQWLWLHV���$OWKRXJK��DW�WKH

PRPHQW��7(5V�GR�QRW�IXOO\�PLUURU�&RPPRQZHDOWK�WD[��LW�LV�LQWHQGHG�WKDW�D

QDWLRQDO�WD[�HTXLYDOHQW�UHJLPH�EH�RSHUDWLRQDO�IRU�6WDWH�DQG�7HUULWRU\�*7(V

IURP���-XO\������

,W�UHPDLQV�WKH�FDVH�WKDW��QRWZLWKVWDQGLQJ�LQGHSHQGHQFH�RI�*7(V�IURP�WKHLU

6WDWH�DQG�ORFDO�JRYHUQPHQW�RZQHUV��LW�ZLOO�EH�PRUH�EHQHILFLDO�IURP�WKHLU

RZQHUV·�SRLQW�RI�YLHZ�LI�*7(V�ZHUH�WR�DFFHVV�&RPPRQZHDOWK�WD[�SUHIHUHQFHV

WKURXJK�OHDVLQJ�WKDQ�WR�DFFHVV�WD[�SUHIHUHQFHV�SURYLGHG�E\�WKHLU�RZQHUV

WKURXJK�WKH�7(5�

$URXQG����SHU�FHQW�RI�WRWDO�DQQXDO�LQYHVWPHQW�LQ�GHSUHFLDEOH�SODQW�DQG

HTXLSPHQW�E\�WKH�WD[�H[HPSW�VHFWRU�LV�FXUUHQWO\�XQGHUWDNHQ�E\�6WDWH�DQG�ORFDO

JRYHUQPHQW�*7(V���3URYLGLQJ�DQ�H[HPSWLRQ�IRU�7(5�HQWLWLHV�IURP�WKH

UHVWULFWLRQ�RQ�WD[�SUHIHUHQFH�WUDQVIHU�WR�WD[�H[HPSWV�ZRXOG�WKHUHIRUH�LQYROYH�D

VXEVWDQWLDO�SURSRUWLRQ�RI�WKH�FRVW�RI�DOORZLQJ�WD[�SUHIHUHQFH�WUDQVIHU���6XFK�DQ

H[HPSWLRQ�FRXOG�DOVR�FUHDWH�DQ�LQFHQWLYH�IRU�WD[�H[HPSWV�WR�XQGHUWDNH�PRUH�RI

WKHLU�LQYHVWPHQW�WKURXJK�7(5�HQWLWLHV�

7KH�5HYLHZ�SURSRVHV�WKDW��XQGHU�WKH�UHYLVHG�DUUDQJHPHQWV��WD[�SUHIHUHQFH

WUDQVIHU�VKRXOG�EH�UHVWULFWHG�LQ�UHODWLRQ�WR�DUUDQJHPHQWV�LQYROYLQJ�DOO

WD[�H[HPSW�HQWLWLHV��QRW�MXVW�SXEOLF�WD[�H[HPSWV�DV�XQGHU�WKH�FXUUHQW�'LYLVLRQ

��'���6LPLODU�LVVXHV�DULVH�LQ�UHODWLRQ�WR�WD[�H[HPSWV�ZKLFK�DUH�QRW�SXEOLF

HQWLWLHV�DV�ZLWK�WKRVH�WKDW�DUH���7KH�UHYLVHG�SURYLVLRQV�VKRXOG�WKHUHIRUH�DSSO\

HTXDOO\�WR�DOO�WD[�H[HPSW�HQWLWLHV���7KLV�LV�VLPLODU�WR�WKH�FXUUHQW�FRYHUDJH�RI

VHFWLRQ���$'�

Which arrangements should be subject
to a tax exempt leasing provision?

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������VXJJHVWHG�WKDW��EDVHG�RQ�H[SHULHQFH�ZLWK

VHFWLRQ���$'�DQG�'LYLVLRQ���'��UHVWULFWLRQV�RQ�WD[�SUHIHUHQFH�WUDQVIHU�WR�WD[

H[HPSWV�VKRXOG�QRW�EH�EDVHG�RQ�WKH�FRQFHSW�RI�ZKLFK�HQWLW\�¶FRQWUROV·�WKH

DVVHW���,QVWHDG��WKH�5HYLHZ�VXJJHVWHG�WKDW�WKH�FULWHULD�IRU�WKH�UHVWULFWLRQ�VKRXOG

EH�EDVHG�RQ�WKH�H[WHQW�WR�ZKLFK�WKH�WD[�H[HPSW�KDV�HTXLW\�ULVNV�DQG�EHQHILWV�LQ

WKH�DVVHW�
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)RXU�RSWLRQV�ZHUH�FDQYDVVHG�IRU�GHWHUPLQLQJ�ZKHQ�D�WD[�H[HPSW�KDG�VXIILFLHQW

RI�WKH�ULVNV�DQG�EHQHILWV�RI�DQ�DUUDQJHPHQW�WR�MXVWLI\�GHQ\LQJ�WD[�SUHIHUHQFH

WUDQVIHU���7KHVH�ZHUH�

� LQFOXGLQJ�RQO\�WKRVH�DUUDQJHPHQWV�ZKLFK�ZHUH�VLPLODU�WR�ILQDQFH�OHDVHV�

� LQFOXGLQJ�WKRVH�DUUDQJHPHQWV�ZKHUH�WKH�WD[�H[HPSW�KDG�WKH�¶SUHGRPLQDQW·

LQWHUHVW��RU�PDMRULW\�LQWHUHVW��LQ�WKH�XQGHUO\LQJ�DVVHW�

� LQFOXGLQJ�HVVHQWLDOO\�DOO�DUUDQJHPHQWV�ZKLFK�UHSUHVHQWHG�WKH�SURYLVLRQ�RI

ILQDQFH��VXEMHFW�WR�VSHFLILF�H[FOXVLRQV��DQG

� GHQ\LQJ�GHGXFWLRQV�LQ�SURSRUWLRQ�WR�WKH�GHJUHH�WR�ZKLFK�WKH�WD[�H[HPSW

ZDV�¶DW�ULVN·�

'XULQJ�FRQVXOWDWLRQV��6WDWH�JRYHUQPHQW�UHSUHVHQWDWLYHV�DQG�LQGXVWU\�VXSSRUWHG

D�IUDPHZRUN�ZKLFK�LW�ZDV�DJUHHG�FRXOG�IRUP�WKH�EDVLV�IRU�GHYHORSLQJ�FULWHULD

WR�EH�XVHG�WR�GHWHUPLQH�DUUDQJHPHQWV�VXEMHFW�WR�WKH�¶VDOH�DQG�ORDQ·�WUHDWPHQW�

8QGHU�WKH�SURSRVHG�IUDPHZRUN��DQ�DUUDQJHPHQW�ZLOO�EH�VXEMHFW�WR�WKH�¶VDOH�DQG

ORDQ·�SURYLVLRQ�ZKHQ�WKH�WD[�H[HPSW�KROGV�WKH�¶SUHGRPLQDQW�LQWHUHVW·�LQ�WKH

DUUDQJHPHQW��RU�WKH�DVVHWV�LQYROYHG�LQ�DQ�DUUDQJHPHQW��

3URYLVLRQDOO\��LW�LV�SURSRVHG�WKDW�D�WD[�H[HPSW·V�¶SUHGRPLQDQW�LQWHUHVW·�LQ�DQ

DUUDQJHPHQW�ZRXOG�EH�HVWDEOLVKHG�WKURXJK�D�¶WZR�WDLOHG�WHVW·���7KH�WD[�H[HPSW

ZRXOG�EH�GHHPHG�WR�KDYH�D�SUHGRPLQDQW�LQWHUHVW�LI�

� DQ�LQGLFDWLYH�OLVW�RI�UHOHYDQW�SURMHFW�ULVNV�VXJJHVWV�WKDW�VXIILFLHQW�ULVNV�ZHUH

EHLQJ�ERUQH�E\�WKH�WD[�H[HPSW��RU

� TXDQWLILFDWLRQ�RI�WKH�ILQDQFLDO�EXUGHQ�RI�WKH�ULVNV�RI�WKH�DUUDQJHPHQW�WR�WKH

H[WHQW�SRVVLEOH��XVLQJ�D�PHWKRGRORJ\�ZKLFK�ZLOO�QHHG�WR�EH�GHYHORSHG�

LQGLFDWHG�WKDW�RYHU�D�WKUHVKROG�SURSRUWLRQ�RI�EHWZHHQ����DQG����SHU�FHQW�RI

WKH�ULVNV�ZHUH�ERUQH�E\�WKH�WD[�H[HPSW�

:KHQ�TXDQWLI\LQJ�WKH�ILQDQFLDO�EXUGHQ�RI�WKH�ULVNV��D�WKUHVKROG�RI�RYHU

���SHU�FHQW�ZDV�IDYRXUHG�E\�6WDWH�JRYHUQPHQW�UHSUHVHQWDWLYHV�RQ�WKH�EDVLV�WKDW

LW�SURYLGHG�IRU�D�PDUJLQ�RI�HUURU�QHFHVVDULO\�LQKHUHQW�LQ�DQ\�PHWKRGRORJ\�WR

TXDQWLI\�WKH�DJJUHJDWH�EXUGHQ�RI�WKH�ULVNV���7KLV�WHVW�FRXOG�EH�DSSOLHG�ERWK�WR

FDVHV�LQ�ZKLFK�WKH�WD[�H[HPSW�KDV�D�SUHGRPLQDQW�LQWHUHVW�LQ�DUUDQJHPHQWV

ZKHUH�DVVHWV�DUH�RZQHG�E\�WD[DEOH�HQWLWLHV��DQG�DOVR�WR�FDVHV�ZKHUH�WKH�WD[

H[HPSW�LV�WKH�RZQHU�DQG�OHDVHV�WKH�DVVHW�WR�D�WD[DEOH�HQWLW\�³�DOWKRXJK

GHYHORSLQJ�FULWHULD�WKDW�ERWK�SURYLGH�VXIILFLHQW�SURWHFWLRQ�IRU�WKH�UHYHQXH�DQG

DOVR�SURYLGH�VRPH�FHUWDLQW\�DQG�HDVH�RI�FRPSOLDQFH�IRU�WD[SD\HUV�DQG�WD[

H[HPSWV�FRXOG�SURYH�GLIILFXOW�
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Recommendation

10.12 Assets used offshore

7KDW�DFFHVV�WR�DQ\�DFFHOHUDWHG�GHSUHFLDWLRQ�DOORZDQFHV�EH�SUHYHQWHG

ZKHUH�DVVHWV�DUH�XVHG�RIIVKRUH��H[FHSW�ZKHUH�WKH�DVVHWV�DUH�¶SULPDULO\

XVHG�IRU�QRQ�OHDVLQJ�SXUSRVHV·�E\�DQ�$XVWUDOLDQ�WD[SD\HU�

$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV��������QRWHG�WKDW�ZKHUH�$XVWUDOLDQ�EDVHG

OHVVRUV�OHDVH�DVVHWV�WR�RYHUVHDV�XVHUV��WKH�EHQHILWV�RI�DQ\�DFFHOHUDWHG

GHSUHFLDWLRQ�DOORZDQFHV�FDQ�EH�SDVVHG�WR�WKH�RYHUVHDV�OHVVHH�LI�WD[�EHQHILW

WUDQVIHU�LV�SHUPLWWHG���,I�WKH�SXUSRVH�RI�DFFHOHUDWHG�GHSUHFLDWLRQ�DOORZDQFHV�LV

WR�LQFUHDVH�WKH�OHYHO�RI�VXFK�DFWLYLWLHV�LQ�$XVWUDOLD��WKLV�LV�QRW�DSSURSULDWH�

:KHUH�$XVWUDOLDQ�EXVLQHVVHV�VXFK�DV�DLUOLQHV�DQG�VKLSSLQJ�ILUPV�DUH�WKH�HQG

XVHUV�RI�DVVHWV�XVHG�RXWVLGH�$XVWUDOLD�WR�JHQHUDWH�DVVHVVDEOH�LQFRPH�LQ

$XVWUDOLD��LW�LV�DSSURSULDWH�WR�DOORZ�WKHP�WR�DFFHVV�WD[�SUHIHUHQFHV�LQ�UHODWLRQ�WR

WKHVH�DVVHWV�LQ�WKH�QRUPDO�ZD\���+RZHYHU��LQ�D�ZRUOG�RI�LQFUHDVLQJO\�JOREDOLVHG

RSHUDWLRQV��LW�FDQ�EH�GLIILFXOW�WR�EH�VXUH�WKDW�DQ�$XVWUDOLDQ�EXVLQHVV�LV�WKH�¶HQG

XVHU·�RI�DQ�DVVHW�DQG�KDV�QRW�LQVWHDG�HIIHFWLYHO\�WUDQVIHUUHG�XVH�WR�DQ�RYHUVHDV

EXVLQHVV�

6RPH�LQGXVWU\�UHSUHVHQWDWLYHV�DUJXHG�WKDW�WKHUH�VKRXOG�EH�QR�UHVWULFWLRQV�RQ

WKH�RYHUVHDV�RSHUDWLRQV�RI�DVVHWV�ZKLFK�IRUP�SDUW�RI�DQ�$XVWUDOLDQ�EXVLQHVV�

+RZHYHU��RWKHU�LQGXVWU\�UHSUHVHQWDWLYHV�DFFHSWHG�WKDW�WKHUH�ZDV�D�QHHG�WR

GHOLQHDWH�FLUFXPVWDQFHV�LQ�ZKLFK�RYHUVHDV�XVH�RI�DVVHWV�VKRXOG�QRW�DWWUDFW

$XVWUDOLDQ�WD[�SUHIHUHQFHV�

7KH�SUHIHUUHG�DSSURDFK�WR�DGGUHVVLQJ�WKH�LVVXH�RI�RYHUVHDV�XVH�RI�DVVHWV�LV�WR

KDYH�$XVWUDOLDQ�WD[�SUHIHUHQFHV�RQO\�DYDLODEOH�LQ�UHODWLRQ�WR�RYHUVHDV�XVH�RI

DVVHWV�ZKHQ�DQ�$XVWUDOLDQ�EXVLQHVV�LV�WKH�¶SULPDU\�XVHU�IRU�QRQ�OHDVLQJ

SXUSRVHV·�RI�WKH�DVVHW���8QGHU�WKLV�WHVW��$XVWUDOLDQ�EXVLQHVV�ZLOO�EH�DEOH�WR

DFFHVV�$XVWUDOLDQ�WD[�SUHIHUHQFHV�LQ�UHODWLRQ�WR�RYHUVHDV�XVH�RI�DVVHWV�LI��GXULQJ

D�UHOHYDQW�SHULRG��DQ�DVVHW�LV�SULPDULO\�XVHG�IRU�QRQ�OHDVLQJ�SXUSRVHV�E\�WKDW

EXVLQHVV�

7KH�WHVW�FRXOG�EH�FRQVWUXFWHG�VR�WKDW�LW�QRW�DSSO\�ZKHUH�DVVHWV�ZHUH

WHPSRUDULO\�XVHG�IRU�OHDVLQJ�SXUSRVHV�E\�DQ�$XVWUDOLDQ�EXVLQHVV�EHFDXVH�RI

XQIRUHVHHQ�FLUFXPVWDQFHV��VXFK�DV�GXULQJ�HFRQRPLF�GRZQWXUQ��

7KH�LQWHQWLRQ�EHKLQG�WKH�WHVW�LV�QRW�WR�KLQGHU�VRXQG�FRPPHUFLDO�SUDFWLFH�LQ

UHODWLRQ�WR�DVVHWV�WKDW�DUH�XVHG�LQ�WKH�RUGLQDU\�FRXUVH�RI�WUDGH�E\�DQ�$XVWUDOLDQ

EXVLQHVV��EXW�WR�SUHYHQW�WD[�SUHIHUHQFHV�EHLQJ�WDNHQ�ZKHUH�DVVHWV�DUH

HIIHFWLYHO\�OHDVHG�E\�$XVWUDOLDQ�EXVLQHVVHV��RU�ILQDQFLHUV��WR�RYHUVHDV�XVHUV�

6XFK�D�WHVW�FRXOG�DSSO\�LQ�PRUH�FDVHV�WKDQ�XQGHU�WKH�FXUUHQW�'LYLVLRQ���'�

ZKLFK�RQO\�DSSOLHV�WR�ILQDQFH�OHDVHV��EXW�ZRXOG�EH�VLJQLILFDQWO\�OHVV�VHYHUH�WKDQ

WKH�WHVW�ZKLFK�FXUUHQWO\�DSSOLHV�XQGHU�VHFWLRQ���$'�LQ�UHODWLRQ�WR

DUUDQJHPHQWV�ZKLFK�DUH�ILQDQFHG�XVLQJ�QRQ�UHFRXUVH�ILQDQFH�
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'HYHORSPHQW�RI�WKH�WHVW��DQG�LWV�DSSOLFDWLRQ�LQ�SUDFWLFH��ZLOO�LQYROYH�DGGLWLRQDO

ZRUN�DQG�FRQVXOWDWLRQ�ZLWK�LQGXVWU\�UHSUHVHQWDWLYHV���7KH�WHVW�ZRXOG�QRW�EH

UHTXLUHG�LI�DFFHOHUDWHG�GHSUHFLDWLRQ�DOORZDQFHV�ZHUH�DEROLVKHG

�5HFRPPHQGDWLRQ������

Addressing the assignment of leases

Recommendation

10.13 Addressing lease assignments

Consideration for assignment taxable

�D� 7KDW�WKH�FRQVLGHUDWLRQ�UHFHLYHG�RQ�DVVLJQLQJ�D�OHDVH��RU�DQ�LQWHUHVW

LQ�D�OHDVHG�DVVHW��RQ�RU�DIWHU����)HEUXDU\������

�L� EH�LQFOXGHG�LQ�WKH�WD[DEOH�LQFRPH�RI�WKH�DVVLJQRU��DQG

�LL� LQFOXGH�DOO�UHOHYDQW�EHQHILWV��LQFOXGLQJ�DQ\�DVVRFLDWHG�GHEW�RU

OLDELOLW\�IURP�ZKLFK�WKH�DVVLJQRU�LV�UHOLHYHG�

Disposal of majority interest in leasing subsidiary

�E� 7KDW�ZKHUH�D�ZKROO\�RZQHG�FRPSDQ\�JURXS�VHOOV�RU�WUDQVIHUV�WR

DQRWKHU�HQWLW\�QRW�LQ�WKH�VDPH�EXVLQHVV�DV�WKH�FRPSDQ\�JURXS��RQ

RU�DIWHU����)HEUXDU\�������D�PDMRULW\�EHQHILFLDO�RZQHUVKLS�LQ�D

VXEVLGLDU\�WKDW�LV�SUHGRPLQDQWO\�XVHG�WR�OHDVH�DVVHWV�

�L� WKH�OHDVHG�DVVHWV�KHOG�E\�WKH�VXEVLGLDU\�EH�WUHDWHG�DV�EHLQJ

GLVSRVHG�RI�DQG�UH�DFTXLUHG�DW�PDUNHW�YDOXH�

�LL� EDODQFLQJ�FKDUJH�RIIVHW�QRW�DSSO\�WR�UHGXFH�WKH�WD[DEOH

EDODQFLQJ�FKDUJH�DULVLQJ�IURP�WKH�GHHPHG�PDUNHW�YDOXH

GLVSRVDO��DQG

�LLL� WKH�IRUPHU�JURXS�EH�OLDEOH�IRU�WKH�WD[�LI�WKH�IRUPHU�VXEVLGLDU\

GRHV�QRW�SD\�WKH�DVVRFLDWHG�WD[�ZLWKLQ�VL[�PRQWKV�RI�WKH�GXH

GDWH�

Asset or equity assignment upon lease termination

�F� 7KDW�WKH�PHDVXUHV�LQ�SDUDJUDSKV��D��DQG��E��DOVR�DSSO\�LQ�WKH

FLUFXPVWDQFHV�ZKHUH�WKH�UHOHYDQW�OHDVH�LV�WHUPLQDWHG�DQG�WKH�DVVHW

�RU�VXEVLGLDU\��DVVLJQHG�UDWKHU�WKDQ�WKH�SUH�H[LVWLQJ�OHDVH�
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Qualifying period for disposal of majority interest

�G� 7KDW�SDUDJUDSK��E��RQO\�DSSO\�WR�DQ�DVVHW�ZKLFK�

�L� ZDV�D�OHDVHG�DVVHW�RQ�RU�DIWHU����)HEUXDU\�������DQG

�LL� KDG�EHHQ�OHDVHG�IRU�D�PDMRULW\�RI�WKH�SHULRG�LW�ZDV�KHOG�E\�WKH

DVVLJQRU�RU�DQ�DVVRFLDWH�SULRU�WR�GLVSRVDO�RI�WKH�DVVHW�RU

VXEVLGLDU\�

Date of commencement

7KHVH�OHDVH�DVVLJQPHQW�PHDVXUHV�ZLOO�DSSO\�WR�DUUDQJHPHQWV�HQWHUHG�LQWR�DIWHU

���)HEUXDU\��������,Q�D�SUHVV�UHOHDVH�RI����)HEUXDU\�������WKH�7UHDVXUHU�JDYH

QRWLFH�WKDW�WKH�*RYHUQPHQW�UHVHUYHG�WKH�ULJKW�WR�WDNH�VXFK�DFWLRQ�DV�ZDV

QHFHVVDU\�WR�DGGUHVV�DQ\�H[SORLWDWLRQ�RI�GHILFLHQFLHV�LQ�WKH�FXUUHQW�EXVLQHVV�WD[

V\VWHP�LQ�WKH�SHULRG�EHWZHHQ�WKH�UHOHDVH�RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�DQG�ZKHQ

OHJLVODWLRQ�RQ�D�QHZ�EXVLQHVV�WD[�V\VWHP�LV�HQDFWHG���/HDVH�DVVLJQPHQWV�ZHUH

VSHFLILFDOO\�UDLVHG�DV�DQ�DUHD�RI�FRQFHUQ�LQ�WKLV�UHJDUG�LQ�D�OHWWHU�RI

���)HEUXDU\������IURP�0U�5DOSK�WR�WKH�7UHDVXUHU�RQ�WKDW�GD\��DQG�UHIHUUHG�WR

LQ�WKH�7UHDVXUHU·V�SUHVV�UHOHDVH�RI�WKDW�GDWH��

Tax avoidance through lease assignments

,Q�&KDSWHU���RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������LW�ZDV�H[SODLQHG�WKDW�WD[

FDQ�EH�DYRLGHG�RQ�VRPH�OHDVH�WUDQVDFWLRQV�WKURXJK�DVVLJQLQJ��RU�VHOOLQJ��OHDVHV

DORQJ�ZLWK�DVVRFLDWHG�GHEW�OLDELOLWLHV�WR�D�WD[�H[HPSW�RU�ORZ�WD[�UDWH�WD[SD\HU�

7KH�IROORZLQJ�DVSHFWV�RI�WKH�H[LVWLQJ�ODZ�IDFLOLWDWH�WD[�DYRLGDQFH�WKURXJK�OHDVH

DVVLJQPHQWV�

� 7KH�FXUUHQW�VWUXFWXUDOO\�XQVRXQG�WUHDWPHQW�RI�WKH�FKDQJLQJ�YDOXHV�RI�WKH

DVVHWV�DQG�OLDELOLWLHV�DVVRFLDWHG�ZLWK�WKH�OHDVLQJ�RI�GHSUHFLDEOH�DVVHWV���(YHQ

LQ�WKH�DEVHQFH�RI�DFFHOHUDWHG�GHSUHFLDWLRQ��WKH�FXUUHQW�SRRU�WUHDWPHQW

HQFRXUDJHV�GHOD\HG�UHQWDO�SD\PHQWV�WR�WKH�EHQHILW�RI�KLJK�PDUJLQDO�WD[�UDWH

OHVVRUV�³�DQG�UHVXOWV�LQ�QR�WD[�EHLQJ�SDLG�LQ�WKH�HDUO\�SDUW�RI�WKH�OHDVH

EHFDXVH�GHSUHFLDWLRQ�DQG�GHEW�LQWHUHVW�GHGXFWLRQV��DW�KLJK�WD[�UDWHV��H[FHHG

WKH�OHDVH�LQFRPH���7KLV�SURGXFHV�D�¶OHDVH�WDLO·�RI�OHDVH�UHQWDOV�DQG

RXWVWDQGLQJ�GHEW�UHDG\�IRU�DVVLJQPHQW�E\�WKH�OHVVRU�

� :KHUH�GHEW�REOLJDWLRQV�KDYH�EHHQ�DVVLJQHG�DORQJ�ZLWK�WKH�OHDVHG�DVVHW��WKH

EHQHILW�RI�EHLQJ�UHOLHYHG�RI�WKH�GHEW�LV�QRW�EURXJKW�WR�DFFRXQW�DV�SDUW�RI�WKH

DVVLJQPHQW�SURFHHGV�

� $VVLJQRUV�DUH�DEOH�WR�DYRLG�WD[�RQ�EDODQFLQJ�FKDUJHV�³�HVVHQWLDOO\

UHFRXSPHQW�RI�GHSUHFLDWLRQ�³�ZKHQ�WKH�OHDVHG�DVVHW�LV�GLVSRVHG�RI��E\

WDNLQJ�DGYDQWDJH�RI�D�EDODQFLQJ�FKDUJH�UROORYHU�UXOH�ZKLFK�DSSOLHV�ZKHUH

WKHUH�LV�RQO\�D�SDUWLDO�FKDQJH�LQ�WKH�RZQHUVKLS�RI�DQ�DVVHW��VXFK�DV�D�FKDQJH
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LQ�LQWHUHVWV�LQ�D�SDUWQHUVKLS����7KH�HIIHFW�RI�WKH�UROORYHU�LV�WKDW�WD[�LV

SHUPDQHQWO\�DYRLGHG��DV�WKH�QHZ�SDUWQHU�LV�D�WD[�H[HPSW�RU�ORZ�WD[�HQWLW\�

6WUXFWXUDO�PHDVXUHV�UHFRPPHQGHG�E\�WKH�5HYLHZ�³�LQFOXGLQJ�UHIRUPHG

WUHDWPHQW�RI�QRQ�URXWLQH�OHDVHV��5HFRPPHQGDWLRQ��������FKDQJHV�WR

SDUWQHUVKLSV��5HFRPPHQGDWLRQ��������DQG�WD[DWLRQ�RQ�H[WLQJXLVKPHQW�RI

OLDELOLWLHV��5HFRPPHQGDWLRQ������³�FRXOG��LI�DGRSWHG��ODUJHO\�UHPRYH�WKH�VFRSH

IRU�REWDLQLQJ�XQLQWHQGHG�WD[�EHQHILWV�IURP�DVVLJQLQJ�QHZ�OHDVHV�DIWHU�WKH

FRPPHQFHPHQW�RI�WKHVH�QHZ�DUUDQJHPHQWV��VHH�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

SDJHV����������

7KHUH�ZLOO��KRZHYHU��EH�RSSRUWXQLWLHV�WR�DVVLJQ�OHDVHV�SULRU�WR�WKHVH�VWUXFWXUDO

PHDVXUHV�EHLQJ�HQDFWHG��DQG�WKHUH�ZRXOG�EH�FRQWLQXLQJ�RSSRUWXQLWLHV�IRU

JDLQLQJ�XQZDUUDQWHG�WD[�EHQHILWV�LQ�UHODWLRQ�WR�OHDVH�WUDQVDFWLRQV�LQ�SODFH

EHIRUH�WKDW�WLPH�

Assignments through selling the entity

7KH�H[SORLWDWLRQ�RI�OHDVH�DVVLJQPHQWV�FDQ�DOVR�EH�DFKLHYHG�E\�VHOOLQJ�WKH�HQWLW\

WKDW�KROGV�WKH�OHDVHG�DVVHW��RU�DQ�LQWHUHVW�LQ�D�OHDVHG�DVVHW��WR�D�ORZ�WD[�HQWLW\

UDWKHU�WKDQ�DVVLJQLQJ�WKH�OHDVH���*DLQV�DQG�ORVVHV�RQ�DVVHWV�DUH�UHIOHFWHG�LQ�WKH

YDOXH�RI�LQWHUHVWV�LQ�WKH�HQWLWLHV�WKDW�RZQ�WKRVH�DVVHWV���$V�WKH�YDOXH�RI�WKH

VKDUHV�LQ�DQ�HQWLW\�UHSUHVHQWV�WKH�YDOXH�RI�LWV�DVVHWV�QHW�RI�OLDELOLWLHV��WKHUH�LV�DQ

HIIHFWLYH�UHDOLVDWLRQ�RI�WKH�YDOXH�RI�WKH�DVVHWV�E\�WKH�WUDQVIHURU�RI�WKH�VKDUHV�

%\�VHOOLQJ�WKH�HQWLW\�WKDW�RZQV�WKH�DVVHWV��D�WUDQVIHURU�FDQ�DOVR�DYRLG�WKH

DSSOLFDWLRQ�RI�D�EDODQFLQJ�FKDUJH�WKDW�ZRXOG�KDYH�DSSOLHG�LI�WKH�DVVHWV�ZHUH

VROG���7KLV�LV�SDUWLFXODUO\�UHOHYDQW�ZKHUH�WKH�HQWLW\�WKDW�KROGV�WKH�DVVHWV�LV�D

ZKROO\�RZQHG�VXEVLGLDU\�LQ�D�FRUSRUDWH�JURXS�EHFDXVH�WKH�EHQHILWV�RI

DFFHOHUDWHG�GHSUHFLDWLRQ�FDQ�EH�WUDQVIHUUHG�WR�WKH�KROGLQJ�FRPSDQ\�SULRU�WR�WKH

VXEVHTXHQW�GLVSRVDO�RI�WKH�VXEVLGLDU\�

5HFRPPHQGDWLRQ�������E��LV�WKHUHIRUH�LQWHQGHG�WR�DGGUHVV�VLWXDWLRQV�ZKHUH

XQZDUUDQWHG�WD[�EHQHILWV�DUH�REWDLQHG�E\�DVVLJQLQJ�DQ�HQWLW\�UDWKHU�WKDQ�D

GLUHFW�LQWHUHVW�LQ�D�OHDVHG�DVVHW��DQG�LV�QHHGHG�DV�DQ�LQWHJULW\�PHDVXUH���,Q�RUGHU

WR�WDUJHW�WKH�PHDVXUH��LW�ZLOO�RQO\�DSSO\�WR�VDOHV�RI�ZKROO\�RZQHG�VXEVLGLDULHV

WKDW�DUH�SUHGRPLQDQWO\�XVHG�WR�OHDVH�DVVHWV�DQG�ZKHUH�WKH�VDOH�LV�WR�DQRWKHU

HQWLW\�WKDW�LV�QRW�LQ�WKH�VDPH�EXVLQHVV�DV�WKH�FRPSDQ\�JURXS���7KLV�ZLOO�PHDQ

WKDW�OHJLWLPDWH�WUDQVIHUV�RI�LQWHUHVWV�WR�VLPLODU�EXVLQHVVHV�ZLOO�QRW�EH�DIIHFWHG�

,Q�VRPH�FLUFXPVWDQFHV�D�OHVVRU�FRPSDQ\�WKDW�KDV�EHHQ�GHJURXSHG�PD\�QRW

KDYH�WKH�IXQGV�WR�SD\�WKH�WD[�OLDELOLW\�DULVLQJ��DV�WKH�EHQHILWV�KDYH�EHHQ

SUHYLRXVO\�WDNHQ�E\�WKH�JURXS���,W�LV�WKHUHIRUH�UHDVRQDEOH�WR�UHTXLUH�WKH�IRUPHU

JURXS�WR�SD\�WKH�WD[�LI�WKH�IRUPHU�VXEVLGLDU\�GRHV�QRW�SD\�ZLWKLQ�VL[�PRQWKV�RI

WKH�GXH�GDWH�IRU�SD\PHQW�

:LWK�ERWK�GLUHFW�OHDVH�DVVLJQPHQWV�DQG�VDOHV�RI�OHDVLQJ�VXEVLGLDULHV��LW�LV

QHFHVVDU\�WR�HQVXUH�WKDW�WKH�PHDVXUHV�DUH�QRW�DYRLGHG�E\�SULRU�WHUPLQDWLRQ�RI



Applying the cashflow/tax value approach

404 A Tax System Redesigned

WKH�OHDVHV�³�5HFRPPHQGDWLRQ�������F����7R�WDUJHW�WKLV�DGGLWLRQDO�PHDVXUH�³

5HFRPPHQGDWLRQ�������G��³�LW�ZLOO�DSSO\�RQO\�WR�DVVHWV�ZKLFK�ZHUH�OHDVHG�RQ

RU�DIWHU����)HEUXDU\������DQG�ZKLFK�ZHUH�OHDVHG�IRU�D�PDMRULW\�RI�WKH�SHULRG

WKDW�WKH\�ZHUH�KHOG�E\�WKH�DVVLJQRU�RU�JURXS�SULRU�WR�GLVSRVDO�RI�WKH�DVVHW�RU

DVVRFLDWHG�VXEVLGLDU\�

6RPH�VW\OLVHG�H[DPSOHV�RI�D�OHDVH�DVVLJQPHQW�DQG�KRZ�WKH�SURSRVHG�PHDVXUHV

ZLOO�DSSO\�DUH�VKRZQ�EHORZ�

Example 10.10 Lease assignment where debt obligations are not currently
assessed

Current treatment

7KH�DVVLJQPHQW�RI�D�OHDVH�WR�D�WD[�H[HPSW�HQWLW\�UHODWHV�WR�D�ILYH�\HDU

OHYHUDJHG�OHDVH�RYHU�D������DVVHW���7KH�OHVVRU�ILQDQFHV�WKH�OHDVH�ZLWK�D�����

ORDQ�ZKLFK�LV�UHSDLG�RYHU�WKH�OHDVH���$FFHOHUDWHG�GHSUHFLDWLRQ�SURYLVLRQV

DOORZ�WKH�DVVHW�WR�EH�ZULWWHQ�RII�RYHU�WKUHH�\HDUV���(TXDO�DQQXDO�OHDVH

SD\PHQWV�DUH�PDGH�E\�WKH�OHVVHH��ZKLFK�SURYLGH�WKH�OHVVRU�ZLWK�HQRXJK

DIWHU�WD[�FDVK�IORZ�WR�MXVW�FRYHU�WKH�UHSD\PHQWV�RI�WKH�ORDQ�SOXV�LQWHUHVW�RYHU

ILYH�\HDUV�

$IWHU�WKUHH�\HDUV�WKH�DFFHOHUDWHG�GHSUHFLDWLRQ�DOORZDQFHV�DUH�H[KDXVWHG�DQG

WKH�OHVVRU·V�WD[DEOH�LQFRPH�LV�SRVLWLYH�IRU�WKH�UHVW�RI�WKH�OHDVH�

$W�WKH�SRLQW�RI�DVVLJQPHQW��DIWHU�WKUHH�\HDUV��IRU�QLO�GROODUV��WKH�DVVHW�LV

ZRUWK�����DQG�WKH�VL]H�RI�WKH�ORDQ�LV�DOVR�������7KH�OHDVH�LV�FDVK�IORZ

QHJDWLYH�IRU�WKH�OHVVRU�³�WKDW�LV�WKH�YDOXH�RI�WKH�OHDVH�SD\PHQWV�WR�FRPH�LV

OHVV�WKDQ�WKH�YDOXH�RI�WKH�GHEW�ZKLFK�QHHGV�WR�EH�UHSDLG�SOXV�WKH�WD[�OLDELOLW\�

Current treatment

&DVK�FRQVLGHUDWLRQ� ���

'HEW�REOLJDWLRQ�HIIHFWLYHO\�WUDQVIHUUHG ���

7D[DEOH�FRQVLGHUDWLRQ ���

Proposed treatment

8QGHU�5HFRPPHQGDWLRQ�������D��ZKHUH�WKH�WD[SD\HU�DVVLJQV�D�OHDVHG�DVVHW�WR

D�WD[�H[HPSW��WKH�GHEW�REOLJDWLRQV�IURP�ZKLFK�WKH�DVVLJQRU�LV�UHOLHYHG������

ZLOO�EH�LQFOXGHG�LQ�WKH�WD[DEOH�LQFRPH�RI�WKH�DVVLJQRU�

7D[DEOH�FRQVLGHUDWLRQ ���
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Example 10.11 Lease assignment where a balancing charge is avoided —
partnership

Current treatment

$�SDUWQHU�ZKR�KROGV�D����SHU�FHQW�LQWHUHVW�LQ�D�VSHFLDO�SXUSRVH�OHDVH

SDUWQHUVKLS�DVVLJQV�WKH�LQWHUHVW�WR�DQRWKHU�HQWLW\���7KH�SDUWQHUVKLS�KROGV�WKH

DVVHW�GHVFULEHG�LQ�([DPSOH���������7KH�DVVLJQRU�DYRLGV�WD[�RQ�DQ\�EDODQFLQJ

FKDUJH�WKURXJK�WKH�UROORYHU�UXOH�ZKLFK�DSSOLHV�ZKHUH�WKHUH�LV�RQO\�D�SDUWLDO

FKDQJH�LQ�WKH�RZQHUVKLS�RI�DQ�DVVHW���:KHUH�EDODQFLQJ�FKDUJH�UROORYHU�LV

HOHFWHG��WKH�FRQVLGHUDWLRQ�RQ�DVVLJQPHQW�LV�FXUUHQWO\�QRW�WD[DEOH�UHJDUGOHVV�RI

ZKHWKHU�SD\PHQW�LV�PDGH�LQ�WKH�IRUP�RI�FDVK�RU�UHOLQTXLVKHG�GHEW�

&DVK�FRQVLGHUDWLRQ�IRU�WKH�DVVLJQPHQW� ���

'HSUHFLDWHG�YDOXH�RI�WKH�OHDVHG�DVVHW ���

3DUWQHU·V�VKDUH�RI�WKH�GHSUHFLDWHG�YDOXH ���

7RWDO�DVVHVVDEOH�DPRXQW� ���

%DODQFLQJ�FKDUJH�LI�WKH�SDUWQHU�VROG�WKH�DVVHW ���

Proposed treatment

8QGHU�5HFRPPHQGDWLRQ�������D��DQ\�FRQVLGHUDWLRQ�UHFHLYHG�RQ�DVVLJQPHQW

ZLOO�EH�LQFOXGHG�LQ�WKH�WD[DEOH�LQFRPH�RI�WKH�DVVLJQRU�

7RWDO�DVVHVVDEOH�DPRXQW� ���
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Example 10.12 Lease assignment where a balancing charge is avoided —
wholly owned subsidiary

Current treatment

:KHUH�D�ZKROO\�RZQHG�FRPSDQ\�JURXS�FHDVHV�WR�KROG�D�PDMRULW\�EHQHILFLDO

RZQHUVKLS�LQ�D�VXEVLGLDU\�WKDW�KDV�EHHQ�HVWDEOLVKHG�WR�OHDVH�DVVHWV��WKH

WUDQVIHURU�FDQ�DYRLG�WKH�DSSOLFDWLRQ�RI�D�EDODQFLQJ�FKDUJH�WKDW�ZRXOG�KDYH

DSSOLHG�LI�WKH�DVVHWV�ZHUH�VROG���7KH�EHQHILWV�RI�DFFHOHUDWHG�GHSUHFLDWLRQ�FDQ

EH�WUDQVIHUUHG�WR�KROGLQJ�FRPSDQLHV�SULRU�WR�WKH�VXEVHTXHQW�GLVSRVDO�RI�WKH

VXEVLGLDU\���$JDLQ�WKH�DVVHW�LQ�([DPSOH�������LV�KHOG�E\�WKH�OHDVLQJ�VXEVLGLDU\

WKDW�LV�VROG�

0DUNHW�YDOXH ���

'HSUHFLDWHG�YDOXH ���

7RWDO�DVVHVVDEOH�DPRXQW� ���

%DODQFLQJ�FKDUJH�LI�WKH�FRPSDQ\�VROG�WKH�DVVHW

DW�PDUNHW�YDOXH ���

Proposed treatment

8QGHU�5HFRPPHQGDWLRQ�������E��WKH�OHDVHG�DVVHWV�KHOG�E\�WKH�VXEVLGLDU\�ZLOO

EH�WUHDWHG�DV�EHLQJ�GLVSRVHG�RI�DQG�UH�DFTXLUHG�DW�PDUNHW�YDOXH���%DODQFLQJ

FKDUJH�RIIVHW�ZLOO�QRW�DSSO\�WR�UHGXFH�WKH�WD[DEOH�EDODQFLQJ�FKDUJH�DULVLQJ

IURP�WKH�GHHPHG�PDUNHW�YDOXH�GLVSRVDO���7KLV�UHIOHFWV�WKH�IDFW�WKDW�WKH

IRUPHU�RZQHUV�RI�WKH�FRPSDQ\�KDYH�HIIHFWLYHO\�GLVSRVHG�RI�WKHLU�LQWHUHVW�LQ

WKH�DVVHWV�KHOG�E\�WKH�FRPSDQ\���7KH�UH�DFTXLVLWLRQ�UXOH�PHDQV�WKDW�WKH

FRPSDQ\��LQ�WKH�KDQGV�RI�WKH�QHZ�EHQHILFLDO�RZQHU��FDQ�GHSUHFLDWH�WKH�DVVHW

RQ�WKH�EDVLV�RI�PDUNHW�YDOXH��EXW�WKH�VHOOHU�RI�WKH�VXEVLGLDU\�LV�DVVHVVHG�RQ

WKH�VDPH�EDVLV�DV�LI�WKH�VXEVLGLDU\�VROG�WKH�DVVHW�

7RWDO�DVVHVVDEOH�DPRXQW ���


